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invasion of Ukraine.9 The President announced that the EU would ban 
the state-owned media outlets Russia Today and Sputnik, as well as 
their subsidiaries.10 High Representative Josep Borrell confirmed this 
in another statement, in which he affirmed that the EU was “taking a 
crucial step to turn off the tab for Russia’s information manipulation 
in Europe by banning Russia Today and Sputnik from broadcasting in 
the Union” and that the EU would “continue working actively in 
Ukraine and our neighborhood to fight their attempts to distort reality 
and seed confusion and uncertainty.”11 

On 1 March 2022, the Council of the EU adopted a Decision12 
pursuant to Article 29 of the Treaty of the European Union (TEU) and 
a Regulation13 pursuant to Article 215 of the Treaty on the Functioning 
of the European Union (TFEU) by which it is prohibited for: 
 

operators to broadcast or to enable, facilitate or 
otherwise contribute to broadcast, any content by the 
legal persons, entities or bodies listed in Annex XV [RT 
–Russia Today English, RT–Russia Today UK, RT– 
Russia Today Germany, RT – Russia Today France, RT 
–Russia Today Spanish, and Sputnik news agency], 
including through transmission or distribution by any 
means such as cable, satellite, IP-TV, internet service 
providers, internet video-sharing platforms or 

 
9 See generally Statement by President von der Leyen on further Measures to 
Respond to the Russian Invasion of Ukraine, EUR. COMM’N (Feb. 27, 2022), 
https://ec.europa.eu/commission/presscorner/detail/en/statement_22_1441. 
10 Id. 
11 Further Measures to Respond to the Russian Invasion of Ukraine: Press 
Statement by High Representative/Vice-President Josep Borrell, EUR. COMM’N 
(Feb. 27, 2022), 
https://ec.europa.eu/commission/presscorner/detail/en/STATEMENT_22_1463. 
12 Council Decision 2022/351, 2022 O.J. (L65/5) amending Decision 
2014/512/CFSP concerning restrictive measures in view of Russia’s actions 
destabilizing the situation in Ukraine, https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=uriserv%3AOJ.L_.2022.065.01.0005.01.ENG&toc=OJ%3A
L%3A2022%3A065%3ATOC. 
13 Council Regulation 2022/350, 2022 O.J. (L65) (EU) amending Regulation 
833/2014 concerning restrictive measures in view of Russia’s actions destabilizing 
the situation in Ukraine [hereinafter Regulation], https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=uriserv%3AOJ.L_.2022.065.01.0001.01.ENG&toc=OJ%3A
L%3A2022%3A065%3ATOC. 
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applications, whether new or pre-installed (Article 
1(1)). 

 
All broadcasting licenses or authorization, transmission and 

distribution arrangements with RT and Sputnik were suspended.14 In 
June, these measures were extended to other Russian media outlets 
(Rossiya RTR/RTR Planeta, Rossiya 24/Russia 24 and TV Centre 
International).15 On 16 December 2022, the Council of the European 
Union adopted a Decision (CFSP) 2022/2478 banning four further 
media outlets to the list of Russian broadcasters prohibited in the EU.16 

According to the Recitals of the EU Decision and Regulation, the 
Russian Federation “has engaged in a systematic, international 
campaign of media manipulation and distortion of facts in order to 
enhance its strategy of destabilization of its neighboring countries and 
of the Union and its Member States.”17 Furthermore, “[t]hose 
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such as research and interviews.”21 Clarifying the competence of the 
EU to take such restrictive measures, the Regulation explains that they 
“fall within the scope of the Treaty and, therefore, in particular with a 
view to ensuring their uniform application in all Member States, 
regulatory action at the level of the Union is necessary.”22 

These sanctioning rules derive directly from the TEU. “The 
Council of the EU used the prerogatives under Title V TEU concerning 
the general provisions on the EU’s External Action and the specific 
provisions on the Common Foreign and Security Policy.”23 According 
to Article 21(2)(c) TEU: 
 

2. The Union shall define and pursue common policies 
and actions, and shall work for a high degree of 
cooperation in all fields of international relations, in 
order to: 
(c) preserve peace, prevent conflicts and strengthen 
international security, in accordance with the purposes 
and principles of the United Nations Charter, with the 
principles of the Helsinki Final Act and with the aims 
of the Charter of Paris, including those relating to 
external borders.24 

 
Article 29 TEU empowers the Council of the EU to “adopt 

decisions which shall define the approach of the Union to a particular 
matter of a geographical or thematic nature.”25 Following a Decision 
of the Council of the EU pursuant to Article 29 TEU, the restrictive 
measures of Article 215 TFEU apply: 
 

1. Where a decision, adopted in accordance with 
Chapter 2 of Title V of the Treaty on European Union, 
provides for the interruption or reduction, in part or 
completely, of economic and financial relations with 
one or more third countries, the Council, acting by a 
qualified majority on a joint proposal from the High 

 
21 Id. 
22 Id. 
23 Blázquez, supra note 8, at 9. 
24 Id. 
25 Id. 
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Representative of the Union for Foreign Affairs and 
Security Policy and the Commission, shall adopt the 
necessary measures. It shall inform the European 
Parliament thereof. 
2. Where a decision adopted in accordance with Chapter 
2 of Title V of the Treaty on European Union so 
provides, the Council may adopt restrictive measures 
under the procedure referred to in paragraph 1 against 
natural or legal persons and groups or non-State entities. 
3. The acts referred to in this Article shall include 
necessary provisions on legal safeguards.26 

 
The regulatory group of European communications authorities 

(BEREC) confirmed in a statement on 4 March 2022 that the blocking 
of RT and Sputnik by internet service providers does not constitute an 
obstacle to the enforcement of net neutrality rules (as it serves to 
comply with an EU legislative act).27 In a statement issued on 11 
March 2022, BEREC affirmed that it is ready to provide technical 
assistance to national regulatory authorities to ensure the compliance 
of internet access providers with the EU Regulation, explaining that its 
scope covers all domains, including their sub-domains (e.g., 
www.rt.com, francais.rt.com, sputniknews.com, sputniknewslv.com, 
sputniknews.gr and sputniknews.cn).28 As European experts somewhat 
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appear as belonging to individuals who are likely to be 
used by RT/Sputnik and to any other individuals. 
Moreover, social media accounts that either formally or 
!"# $%&'( belong to RT and Sputnik or their affiliates 
must be suspended.36 
 

According to the clarification provided by the relevant EU bodies, 
there is still some scope for using the content broadcast by the banned 
outlets by other European outlets. 
 

Where a media outlet other than Russia Today and 
Sputnik [and the others, later added to the list] reports 
about the current Regulation and it[s] consequences, it 
may )*'"+#%,)% 
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After the Regulation came into force, the Dutch journalists’ union 
filed a lawsuit challenging the ban as a violation of European citizens’ 
rights to freedom of information.43 A lawsuit was also initiated by RT 
France (see the judgment of the General Court of the EU, )*$+%, Part 
II.4).  
 

"%#Analysis and Critique of the Regulation from the Perspective      
#####of Freedom of Expression  

 
The legislation has been welcomed by the European public and 

political actors without much debate, but has been the subject of 
serious criticism from those concerned with press freedom and media 
law. The legal problems raised by the EU’s move are discussed below. 
 

I. The Competences of the EU  
 

Ricardo Gutiérrez, the General Secretary of the European 
Federation of Journalists (EFJ) pointed out that: 
 

media regulation does not fall within the competence of 
the European Union. We believe the EU has no right to 
grant or withdraw broadcasting licenses. This is an 
exclusive competence of the states. In our liberal 
democracies, it is independent regulators, never the 
government, that are allowed to manage the allocation 
of licenses. The EU’s decision is a complete break with 
these democratic guarantees. For the first time in 
modern history, Western European governments are 
banning media.44 

 
In its statement, “the EFJ recalled the case law of the European 

Court of Human Rights (ECtHR), which states that banning of a media 
outlet is a serious act, which must be based on solid legal grounds and 

 
43 Toby Sterling, Dutch Journalists, Rights Group File Lawsuit Challenging EU 
Ban on RT, Sputnik, REUTERS (May 2, 2022, 8:20 AM), 
https://www.reuters.com/business/media-telecom/dutch-journalists-rights-group-
file-
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and the audiences’ freedom to receive information—when adopting 
such sanctions.57 

The Human Rights Organization’s Article 19 also notes that the 
EU is not directly engaged in an armed conflict with Russia, arguing 
in a statement that: “the EU should demonstrate that RT and Sputnik’s 
programs actually constitute a serious and immediate threat to public 
order and security to justify a ban in all EU Member States.”58 It further 
notes “that in democratic countries and under the international freedom 
of expression standards, suspending or cancelling licenses for 
audiovisual media should be decided by independent regulators and 
not by political institutions.”59 
 

'. Can State Media Enjoy Media Freedom? 
 

According to some opinions, although RT has appealed the 
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judgments in /0*!%1# 2)3". 45# '6" 7*)'"!# 8)*9!(3 :;(5# <=65 and 
>?."+4"+#%*!#@0%+!)%*#45#'6" 7*)'"!#8)*9!(3566 In order to ensure 
that a restriction does not violate the freedom of speech and the 
freedom of the press as granted by Article 10 ECHR, however, the 
Court is required to examine such cases with the utmost care. 

The Regulation does not respond in substance to the question of 
the prohibition of censorship, but considering the specific 
circumstances and the content to be prohibited, it is taken for granted 
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Like disinformation, “state propaganda” is not -"+# ." prohibited 
under international law. In fact, most forms of propaganda are 
protected by freedom of expression. For example,  
 

from the perspective of a State against which an armed 
attack has occurred, propaganda is considered a 
legitimate act of self-defense as it may maintain unity, 
loyalty and confidence within the population at home 
and increase support from other States. However, not 
all propaganda is permissible under international law 
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of public order and security is not pertinently 
convincing, given the limited distribution and impact of 
the RT and Sputnik broadcasts in most EU countries. 
There are no indications that RT and Sputnik’s 
programs actually constitute a serious and immediate 
threat to public order and security to justify a ban in all 
EU Member States.74 
 

The recitals of the Decision and the Regulation indicate two 
reasons for the ban: disinformation and propaganda.75 The subjects to 
be protected by the ban are the citizens and the public of the EU.76 As 
Igor Popović notes, 
 

these reasons cannot per se fall under the aims regarded 
as legitimate for restricting speech as prescribed by 
ICCPR or ECHR; the mere fact that speech is 
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at least) do not clearly advocate for war by providing 
misleading content; their language is subtle and 
allusive. False statements made by Russian outlets 
might fit the concept, but only if such statements incite 
or encourage the illegal war. Misleading content might 
not be enough to reach the war propaganda threshold.82 
 

Popović also referred to the leading authorities on “propaganda for 
war” in international human rights law.83 Thus, in Michael Kearney’s 
opinion, the classification of “the dissemination of false news” as 
propaganda for war seems to be “an unwarranted and oppressive 
restriction on freedom of expression.”84 So, as Andrei Richter 
observes, only “direct incitement to war” qualifies as propaganda for 
war.85 Imposing a complete ban would require proof that such content 
appears regularly or repeatedly in the content of the service providers 
concerned. 
 

R. The Necessity of the Ban 
 

Restrictions on freedom of expression should demonstrate a clear 
and direct connection between the expression and the threat being 
addressed (in this case, the propaganda of war), as well as the necessity 
of the restriction to achieve a legitimate aim.86 However, an analysis 
of the ban highlights the limited amount of data available about the 

 
82 Popović, supra note 77. 
83 Id. 
84 Michael Kearney, The Prohibition of Propaganda for War in the International 
Covenant on Civil and Political Rights, 23 NQHR 551, 568–569 (2005). 
85 Andrei Richter, The Relationship between Freedom of Expression and the Ban 
on Propaganda for War in EUROPEAN YEARBOOK ON HUMAN R

82
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transmission of a significant amount of content that is unrelated to the 
war in Ukraine. The relevant authorities could have considered 
“whether less intrusive means may be available to address content that 
may be legitimately restricted, while minimizing the amount of 
unrelated expression that is otherwise affected.”93 

Legitimate interference into the right to freedom of expression 
usually targets a certain type of speech only, for instance, hate speech, 
advocacy for terrorism or incitement to violence. Again, Popović 
admits that: 
 

one could argue that RT and Sputnik are persistent 
lawbreakers due to the fact that the Union has already 
“
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historical roots of freedom of information in Europe lies 
in the experience of prohibiting the listening of “enemy 
broadcasters” by oppressive regimes. A problematic 
side effect of such a ban is that it forces RT and Sputnik 
content into the shadow, preventing EU citizens and the 
media to recognize and formulate a resilient response 
to wrongful propaganda, and affecting their right to 
receive information.100 

#
U. Setting a Dangerous Precedent 

 
According to some opinions, there is a danger that the ban will be 

used by other governments as a justification to restrict access to 
independent media outlets.101 The restrictions may also create a pattern 
also inside the EU to be used in the future in less compelling 
circumstances.102 
 

These abstract concerns regarding the capability of 
governments to abuse their powers to limit freedom of 
expression in future situations, where the need for such 
limitations is less obvious, are countered by statements 
that there will not be far-reaching threats to the freedom 
of expression simply because the majority of 
governments have not abused their powers before, 
although they had the capability of doing so.103 
 

The ban may also induce a backlash from Russia itself, as it has 
already started to happen. In March, Russia cut access to some Western 
media outlets (such as the BBC and the Deutsche Welle) whom they 
accused of spreading “false information” and “anti-Russian” views 
about the war in Ukraine. After the General Court upheld the EU’s ban 
of RT and Sputnik,104 a Kremlin spokesperson responded, “Of course, 
we will take similar measures of pressure on Western media that 
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operate in our country,” and such measures were indeed taken.105 He 
also added that “Europeans are trampling on their own ideals.” 106 
 

*%#Judgments of the General Court of the EU 
 

Following RT’s appeal, the General Court of the EU, as the court 
of first instance of the CJEU, also examined the ban. Prior to that, the 
General Court had already issued a relevant decision in a similar case. 
The earlier decision concerned an individual who was the head of a 
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The Court dismissed the applicant’s action. The Court reasoned 
that “[t]he Council’s adoption of restrictive measures relating to the 
applicant because of his propaganda in support of the actions and 
policies of the Russian Government destabilizing Ukraine cannot be 
regarded as a disproportionate restriction of his right to freedom of 
expression.”108 Otherwise, 
 

the Council would be unable to pursue its policy of 
exerting pressure on the Russian Government by 
addressing restrictive measures not only to persons who 
are responsible for the actions and policies of that 
government as regards Ukraine or to the persons who 
implement those actions or policies, but also to persons 
providing active support to those persons.109 
 

According to the Court, the restrictive measures do not dissuade 
Russian journalists from freely expressing their views on political 
issues of public interest,110 as the applicant is in a unique situation, 
since he engaged “in propaganda in support of the actions and policies 
of the Russian government destabilizing Ukraine by using the means 
and power available to him as Head of RS, a position which he 
obtained by virtue of a decree of President Putin himself.”111 No other 
journalist was included on the list at issue.112 As a consequence, the 
limitations on the right to freedom of expression were necessary and 
not disproportionate.113 
 

'. The RT France Case 
 

The Regulation concerns media outlets (legal persons) rather than 
individuals, and its scope affects freedom of expression much more 
widely than in the case of Mr. Kiselev. This type of legislation is 
directly applicable throughout the EU, and it is subject to judicial 
review by the CJEU and the General Court of the EU in Luxembourg. 
Accordingly, as previously mentioned, RT France initiated legal 

 
108 Id. at 112. 
109 Id. at 113. 
110 Id. at 116. 
111 Id. at 117. 
112 Id. at 119. 
113 Id. at 120. 
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proceedings, immediately after the ban took effect, against the Council 
of the EU and against the EU Decision and Regulation. 

In its decision, the Court dismissed RT France’s application.114 
According to the judgment, the provisional prohibition on 
broadcasting constitutes no interference with the applicant’s exercise 
of its right to freedom of expression within the meaning of Article 
11(1) CFR.115 For an infringement of freedom of expression to be 
compatible with EU law, four conditions must be satisfied. First, the 
restriction in question must be “prescribed by law,” in the sense that 
an institution of the Union which adopts measures that may restrict the 
freedom of expression of a natural or legal person must have a legal 
basis for doing so. Secondly, the restriction in question must respect 
the essential content of freedom of expression. Thirdly, the restriction 
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measure must be chosen and the harm caused must not be 
disproportionate to the objectives pursued.125 

The Court then examined the proportionality of the measures. First, 
the Court examined whether the “evidence” produced by the Council 
was “capable of justifying” its conclusions on the “control” of RT 
France.126 The Court held that the Council had provided a body of 
“sufficiently concrete, precise and consistent evidence” showing that 
RT France was under the “permanent control, direct or indirect, of the 
leaders of the Russian Federation.”127 This included RT France’s share 
capital being owned by TV Novosti, which is “entirely financed by the 
Russian State budget,” statements from Russian government officials 
about RT, and RT France not presenting any “regulatory and 
institutional” framework demonstrating its “editorial independence” 
and “institutional autonomy” from its Russia-based parent.128 

Next, the Court examined whether the Council was correct to 
consider that RT France had engaged in “continuous and concerted 
propaganda actions” targeted at civil society in the EU, aimed at 
“justifying and supporting” Russian’s aggression against Ukraine.129 



"(SJX+J^$D -J - !XX< -W-$SJ! J!-!( *$J$SGX+K-!$XS# #,I#

applicant disseminated information justifying, )*'"+# %,)%, military 
aggression against Ukraine (which was capable of constituting a 
significant and imminent threat to public policy and security in the 
EU).132 
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published a thorough and thoughtful critique of the decision.145 
Although the EU Court of Justice confirmed that Article 11 CFR is to 
be given the same meaning and the same scope as Article 10 ECHR, 
as interpreted by the case-law of the ECtHR,146 the General Court 
in D2#E+%*&" arguably failed to properly apply ECtHR case law. In the 
first place, the Court omitted to mention fundamental principles 
from 
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the lack of prior court review, and the fact judicial review is not 
automatic.  

According to Ó Fathaigh and Voorhoof, the judgment also failed 
to apply ECtHR case law to the question of whether a total ban on 
broadcasting was proportionate, and accepted without any scrutiny the 
Council’s argument that measures such as banning “certain content” 
would have been “practically impossible” to implement. Again, this 
finding is difficult to square with seminal prior-restraint case 
lawC where the Court found “wholesale blocking” of media outlets 
violated Article 10 to be an “extreme measure,” which “deliberately 
disregards the distinction between the legal and illegal information,” 
and “renders inaccessible large amounts of content which has not been 
identified as illegal.”150 

The authors find it problematic that, apart from referring to Article 
20 ICCPR, the Court made no mention of the standards under Article 
19 ICCPR, which guarantees freedom of expression. As the Human 
Rights Committee stated in its General Comment No. 34, restrictions 
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protection of the freedom of speech.159 Nevertheless, this protection is 
of a lower order than that granted to “political speech.” The application 
of general and well-established restrictions on freedom of expression 
does not, of course, constitute a reassuring solution in a war situation. 

Fifthly, in some jurisdictions, “scaremongering,” i.e., the 
dissemination of false information that disturbs or threatens to disturb 
public order, may also be punishable.160 
 

=%#The Regulation of Online Platforms##
 

Platform regulation in itself raises serious questions, regardless of 
the context of the war. It is also essential to distinguish, in the case of 
platforms, between traditional legal (“state”) regulation and regulation 
created and implemented by online platforms themselves (“private 
regulation”). The latter has the potential to restrict freedom of 
expression much more broadly, and thus also to ensure a more 



,A### V% $NTYL K



"(SJX+J^$D -J - !XX< -W-$SJ! J!-!( *$J$SGX+K-!$XS# #,U#

general monitoring obligation to identify illegal activities (Article 
15).168 

While this system of legal responsibility should not necessarily be 
considered outdated, things have certainly changed since 2000 when 
the Directive was enacted: there are fewer reasons to believe that 
today’s online platforms remain passive with regard to content and 
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in 2019, in @,%L).&6*)9MN)".&O"J#45#E%&"?((J#F+",%*!.171 The decision 
in that case required the platform to delete defamatory statements that 
had been reported and removed, but subsequently reappeared.172 
Likewise, the hosting provider may be obliged to “remove information 
which it stores, the content of which is identical to the content of 
information, which was previously declared to be unlawful, or to block 
access to that.”173 
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body (in this case, the EU Commission) working in cooperation with 
industry players. 

The Strengthened Code of Practice on Disinformation includes 44 
commitments and 128 concrete measures. The Code aims to regulate 
the areas of demonetization (reducing financial incentives for the 
disseminators of disinformation), transparency of political advertising 
(provisions to allow users to better identify political ads through better 
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read as an open invitation to platforms to question some of the critical 
tenets of responsible content moderation that Europe has tried to 
impress on them.”189 As it transpired, no major online platform has 
raised any concerns regarding the ban. As David Kaye put it, 
 

the opacity of recent actions suggests [social media 
platforms] still seem unprepared to acknowledge that 
their massive power requires something more than %!#
6(& rule changes and inconsistency with respect to 
demands in other zones of conflict and repression. In 
the case of the EU ban, few if any seem to be 
complaining, and most – if not all – seem to have rolled 
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surpass their legal obligations requiring them to do so. Measures taken 
in this regard might include raising tariffs for or reducing the 
prominence in the news feed of sites that present false and fictitious 
statements as news.192 Other options could be to increase transparency 
in connection to paid advertisements and sponsored content, so that 
users are aware of who paid for the dissemination of a given piece of 
content.193 

It has also been suggested that social media platforms should 
recruit fact
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Providers of intermediary services shall act in a 
diligent, objective and proportionate manner in 
applying and enforcing the restrictions . . . with due 
regard to the rights and legitimate interests of all parties 
involved, including the fundamental rights of the 
recipients of the service, such as the freedom of 
expression, freedom and pluralism of the media, and 
other fundamental rights and freedoms as enshrined in 
[CFR].207 

 
Where platforms do not act with due care, objectivity, and 

proportionality in applying and enforcing restrictions when deleting 
user content, taking due account of the rights and legitimate interests 
of all interested parties, including the fundamental rights of users of 
the service, such as the rights to freedom of expression, freedom and 
pluralism of the media, and other fundamental rights and freedoms as 
set out in the CFR, the user may have recourse to the public authorities. 
In regards to very large online platforms in Europe, this will most often 
be the designated Irish authority, to which other national authorities 
must also refer complaints they receive concerning these platforms, for 
which the European Commission has also reserved certain powers (it 
is for the Commission to decide whether to act itself or to delegate this 
power to the Irish authority).  

The DSA does not explicitly act against disinformation, unless it 
constitutes an infringement (war propaganda, which can be conducted 
through misinformation, can of course constitute an infringement). 
However, since disinformation alone does not constitute an 
infringement in national jurisdictions, the DSA does not introduce any 
substantive change in this respect. Furthermore, very large online 
platforms and very large online search engines must identify and 
analyze the potential negative effects of their operations (in particular 
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competence of Member States in the future, which should be avoided 
at all costs. 

Action against disinformation is two-fold: on the one hand, the EU 
and its Member States are wary of treating disinformation as an offence 


