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ABSTRACT 

Our current property systems are strained by rapid climate change and 
growing inequality.  If change is needed, how does it actually happen?  Land 
reform is difficult to imagine, much less implement, within a physical 
landscape already so engineered and embedded with deep layers of tradition, 
experience, and law.  In this short Essay, I argue that there are important 
lessons from Ezra Rosser’s recent book, A Nation Within: Navajo Land and 
Economic Development, for the wider project of Indigenous and, ultimately, 
American land reform.  Property scholars ignore these issues of Indigenous 
property and land governance to our collective detriment.  

This Essay makes three particular contributions.  First, I outline with 
some specificity why centering contemporary Indigenous land tenures withi
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federal Indian law, this continued connection to—and ownership of—land is 
also a prerequisite to most expressions of Navajo sovereignty and otherwise 
provides a “wealth of natural resources” in a nation where many citizens are 
otherwise still experiencing significant poverty.7 

Today, the Navajo Nation occupies an area “larger than the state of West 
Virginia, with more than 27,000 square miles spread across significant parts 
of Arizona, New Mexico, and Southern Utah.”8  However, for most 
American property scholars, the complex property and land relations that 
exist within this vast space are not only mysterious but—dare I say it?—
treated as irrelevant to our collective work.  Not irrelevant to the Diné people, 
of course, and not even irrelevant to wider and important conversations about 
reparations and repair of historical harms caused by the forced imposition of 
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reservations with undue bureaucracy.
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themselves.16  He recognizes that federal law and bureaucracy can interfere 
with tribal self-determination in adverse ways, but the tribes have work to 
do, too.17  This is a theme I have also explored in my own work, reaching 
many of the same conclusions that Rosser outlines: that Indigenous land-
reform efforts should be tribally led, that there should be a carefully 
negotiated balance of authority and responsibility between federal and tribal 
governments, and that solutions focused on a return to more flexible, tribally 
administered use rights on top of a secure and permanent underlying tribal 
governance right may be beneficial.18  What  Rosser does so uniquely and 
importantly in A Nation Within is to illuminate these broad theories of 
change—space for local experimentation, a balance of federal and tribal 
reforms—in close, detailed study of the particular Navajo experience.19 

We—particularly non-Indian property scholars like myself—ignore all 
of these and other matters not only to our own shame but also to our peril.20  
Property theory acknowledges, elsewhere, that property systems are 
inherently—even structurally—pluralistic.21  And most people who think 
about resiliency and adaptation in complex human systems, such as property, 

 

 16. See generally ROSSER, supra note 2; Jessica A. Shoemaker, Transforming Property: 
Reclaiming Indigenous Land Tenures, 107 CAL. L. REV. 1531 (2019); Elizabeth A. Reese, The 
Other American Law, 73 STAN. L. REV. 555 (2021); Kristen A. Carpenter & Angela R. Riley, 
Privatizing the Reservation?, 71 STAN. L. REV. 791 (2019); Stacy L. Leeds, The Burning of 
Blackacre: A Step Toward Reclaiming Tribal Property Law, 10 KAN. J.L. & PUB. POL’Y 491 (2000). 
 17. See ROSSER, supra note 2, at 1-6, 11. 
 18. See, e.g., Shoemaker, supra note 16, at 1589 (“Effective reform will require more flexible 
spaces for local-level experimentation and innovation.”); id. at 1591-97 (outlining specific 
strategies for “creating flexible innovation space,” including within specific federal trust land 
regimes); id. at 1597-98 (outlining the proposal to sanction “the creation and transfer (pursuant to 
tribal laws) of a range of use, possession, and other tribally defined rights on top of—or under the 
umbrella of—the baseline federal trust title.”); Jessica A. Shoemaker, Complexity’s Shadow: 
American Indian Property, Sovereignty, and the Future, 115 MICH. L. REV. 487, 495, 545 (2017) 
[hereinafter Shoemaker, Complexity’s Shadow] (clarifying need for a reform focus “on creating the 
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recognize the imperative to preserve space for numerous and varied local 
experiences and experiments with land relations, allowing the things that 
work to be translated and adopted at greater scale, while preserving the ability 
to pivot and change from those that do not work.22  All of this counsels toward 
greater attention and concern for the land governance and property regulation 
systems of tribal governments as part of the American legal space. 

Certainly, it is important to be cautious—as Rosser is—about the degree 
to which outsiders (like both Rosser and me)23 purport to dictate or even 
propose with any authority specific choices that the Navajo themselves 
should make.  That is not an outsider’s place, especially after the long history 
of external law being imposed unilaterally as a means of colonial violence in 
Indigenous communities.  We should also be cautious of too-casual outsiders 
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the case that this project of connection and expansion is vital.  Instead, this 
Essay is mainly an invitation to begin that careful and humbling practice.  
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and difficult, but it is knowable.  This brief section outlines a short primer on 
typical American Indian land tenure patterns outside of Navajo, followed by 
a short clarification for emphasis on the unique Navajo situation and why 
these different contexts matter for land reform and property analysis. 

Of course, every Indigenous group experiences the world through its 
own unique history and geography, but in general, most reservations in the 
contiguous United States reflect three related but separate land tenure 
challenges.27  First, as is the case with the Navajo, many Indian-owned lands 
are held in a special federal trust status, which means that lands cannot, as a 
default matter, be sold, transferred, or, in some cases, used without federal 
approval and oversight.28  These trust restrictions are generally imposed in a 
top-down fashion and reflect a uniform federalized system, despite the 
diversity of on-the-ground Indigenous territories and realities.29  This federal 
administrative oversight is also slow and cumbersome, adding still more 
costs to any effort to make economically beneficial use of these lands. 

Second, there are two distinct types of trust land status: tribal trust and 
individual trust lands.  Tribes have much less control over individual Indians’ 
trust lands (often called allotments) than they do over tribal trust lands, and 
these individual trust allotments within reservation spaces are often severely 
fractionated (i.e., co-owned by many, many different co-owners).30  
Individual trust allotments present dual challenges: (1) confusion caused by 
overlapping governance (with a complicated mix of tribal and federal 
authorities), and (2) the practical complexity of managing so many co-
owners.  As a practical matter, both of these challenges increase the 
transaction costs of any land use on individual allotted land. 

Finally, Indian ownership is often a prerequisite for tribal governance 
rights over specific properties.  Many reservations in the United States, 
however, as a result of the historic federal allotment policy, tend to include a 
significant degree of non-Indian landownership in a more straightforward fee 
simple ownership form, creating a unique checkerboard of both trust and fee 
lands (including tribal, individual Indian, and non-Indian owners) within 
reserved territories.31  States often assert authority over many aspects of these 
interspersed fee lands, including property tax assessments, recording, and 

  -
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even land use planning.32  This reality of a mix of Indian and non-Indian 
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III. NO BLANK CANVASES 

Perhaps because of this uniquely cohesive and centralized land base 
(albeit layered with pre-existing individual and family use claims), Rosser 
strikes a relatively optimistic note about the potential for Navajo-led land 
reform.  He does acknowledge, however, how difficult this reform work is.38  
In this section, I suggest that some degree of this difficulty may be due to the 
legacies and continued construction of federal interventions in these 
reservation spaces more than Rosser may admit.  Although the federal 
government has made strides to reduce its involvement in tribal land use 
decisions, this effort to create space for tribal self-determination in property 
relations remains woefully incomplete. 

In part, this result is practical.  Again and again, it turns out to be much 
easier to build a bureaucratic system than to dismantle it, especially once 
decision-making processes and 
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those Chemehuevi “assignments,” holding that the tribally defined interests 
looked too much like a fee simple conveyance of tribal land and thus were 
void without federal approval.43  It may be that the formalization of more use 
rights as suggested in A Nation Within are distinguishable to the extent they 
affirm customary uses that have been longstanding already or are part of 
grazing-
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From 2018 to 2019, I conducted research in Canada, trying to learn from 
alternative land governance regimes there.  The United States and Canada 
share many common aspects of their colonial histories but have more recently 
taken vastly different approaches to Indigenous land tenure and Indigenous-
led land reforms.50  While Indigenous land tenure in the United States has 
remained largely immune to significant structural reform—tinkering, 
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Nevertheless, even with these advantages, it remains difficult to 
implement real change in Canada.  For Canadian First Nations, one primary 
pathway for greater First Nation control over land choices—of the kind 
Rosser seeks in A Nation Within—is the First Nations Land Management Act 
(FNLMA).55  The FNLMA, unlike the HEARTH Act, did not originate by 
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The Navajo can consider lessons from First Nations in Canada, just as we 
can collectively learn from numerous other groups who are also actively 
seeking to imagine and imp
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often see in off-reservation heirs property where the default rule, instead, is 
to compel the sharing of property rights equally among whole generations of 
heirs, regardless of actual relationships.66 

Property system choices are choices and change is hard, but not 
impossible.  The Navajo people have what they need to address these 
challenges and they can and should do so according to their collective 
choices, guided by tradition and adapting as they see fit.  We should be 
humble about intruding and respectful in our gaze, but we should also all 
strive to learn along with these shared projects.   

 

 
      66.   See id. 


