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I. INTRODUCTION 

As the settler colonial nations that emerged from British colonization, 
the United States, Canada, and Australia share a dark history of forcible 
acculturation of Indigenous peoples.  The histories of Canada and the United 
States, in particular, are closely linked.1  The two countries share an 
international border that separated several Indigenous nations who once 
shared the same ancestral territory.2  The two countries also crafted similar 
policy blueprints for the forcible acculturation of Indigenous people, which 
included displacement from their traditional territories and “relocation” to 
smaller “reserves” or “reservations,” as well as the removal of Indigenous 
children to government-sponsored boarding schools.3  These “residential 
schools” were often operated by religious organizations, which secured 
“civilization” contracts from the national governments to “educate” 
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Indigenous children.4
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Uvalde, Texas, and related feeling overwhelming shock and sadness.19  Many 
also became angry, as they considered the vulnerability of children in public 
school classrooms, and as more details of the botched law enforcement 
operation were revealed.20  Why did this mass murder occur?  Who should 
be held responsible for the deaths of so many innocent children?  The actual 
gunman is dead, but questions whether the authorities that could or should 
have intervened are still present, and the investigation is underway to 
determine the question of accountability.21 

The deaths of the 215 unnamed Indigenous children that were 
discovered in 2021 are also tragic, but how do we understand accountability 
for this mass harm?  We know that the authorities hid the deaths, and perhaps 
we will never know exactly what caused the death of each child.22  Each of 
those children had a life, an identity, parents, and other relatives.  Each of 
them deserved a future.  We are discovering who the victims were, but we 
are confused on who the perpetrators were: the administrators of the schools?  
The Canadian government?  The religious institutions that received lucrative 
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educational system.25  Ultimately, the Canadian government agreed to pay 
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endured significant abuse.”36  The investigation team discovered at least 
fifty-three burial sites designated for children within the boarding school 
system, and many more are anticipated to be found, according to the report, 
which is the first of several that are planned.37  Some of these burial sites are 
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introduced in the House and Senate, as of June 2022, no meaningful action 
has been taken.45 

Framing accountability for the harms of Indigenous boarding schools in 
Canada and the United States engages what Professor Eric Yamamoto’s book 
describes as “healing the persisting wounds of historic injustice.”46  Building 
on his prior work, Professor Yamamoto identifies the main components of a 
process of “social healing through justice.”47  In the global context, the 
process of healing from historic injustice moves from “Reparations” to 
“Reconciliation,” and then to “Social Healing Through Justice.”48  This essay 



2023] ACCOUNTABILITY FOR THE HARMS  27 

collective sentiment to “heal” racism all but died the following year, after a 
white supremacist-led mob descended on the U.S. Capitol on January 6, 
2021, seeking to “overturn” the election results that named Joe Biden as 
President.54 

In the aftermath of George Floyd’s murder, the new term—“BIPOC”—
intended to link the struggles of Black people, Indigenous peoples, and other 
“People of Color.”55  As of 2022, there is active retrenchment on racial justice 
or even the acknowledgement of race or racism, as state legislatures seek to 
ban “critical race theory” in public schools.56  Legal challenges to 
“affirmative action” within institutions of higher education are pending in the 
U.S. Supreme Court,57 and federal programs of the Biden administration 
intended to benefit “socially disadvantaged farmers” have been enjoined as 
“race-based” assistance.58  This pushback against racial justice has inspired 
some Indigenous advocates to actively delink Indigenous peoples’ efforts to 
secure reparative justice from the claims of other racial groups.59
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often present.  Senator Warren’s Truth and Healing Commission Bill 
explicitly outlines the continuing harms to Indigenous people and attempts 
to secure additional investigation into those forms of injustice, so there is at 
least a baseline for this precondition in the proposed legislation.62 

The third principle is that the effort to heal must address both “emotional 
and material” aspects of the healing process.63  Presumably, boarding school 
survivors and their families must be able to tell the stories of the trauma they 
suffered, and there must be some form of material redress, including 
monetary damages.  The process of making historical injustice visible is quite 
challenging.  Boarding school survivors have tried to tell their stories in the 
past, but they have not been able to do so in any sustained or public manner 
in the U.S.64  Instead, Church officials often assert an exalted status that 
obscures their internal, systemic abuses, and government officials fear that 
acknowledging the harms will lead to financially devastating lawsuits.65  
Many of the abuses against Native children took place in the 1950s and 
1960s.66  To the extent that the victims and the perpetrators are still alive, a 
tort lawsuit is possible.  The State of South Dakota actually passed legislation 
to shorten the statute of limitations so that claims against the church members 
who served as boarding school officials could not be litigated.67 

The fourth principle is that there must be a commitment to restructure 
“social, economic and political relationships” to protect against recurring 
forms of injustice.68  This principle also requires us to identify systemic forms 
of racism and injustice, as well as restructure institutions and relationships.  
This will be quite difficult to do in the U.S. because many citizens dispute 
that “systemic injustice” even exists, given the alleged identity of the U.S. as 
a “constitutional” and “multicultural democracy.”69  Of course, the federal 
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judiciary, Congress, and the Executive branch are currently dealing with 
many political pressures and the American public is outraged about many 
things, so it is always possible that there will be some social will for 
“change.”70 

The fifth principle is related to the fourth practical principle outlining 
the need for “changes in social structures,” because there must be action and 
not just “words.”71  People must see “‘justice done.’”72 

Finally, the sixth working principle is really a “cautionary” note that 
requires us to understand the “darkside of reparative justice,” namely that 
social justice initiatives sometimes stall out or are otherwise incomplete or 
unsatisfactory.73  To the extent that there is an “apology” but no offer to make 
material amends, this would likely be viewed as unsatisfactory.  If a bill is 
introduced in Congress that would require tangible action, but the Bill fails 
to pass into law, is that a step toward reparative justice or is it a failure of 
justice?  Americans are notoriously unwilling to acknowledge their 
complicity in crimes against humanity, and they resent any effort to put 
money toward “historical” injustices when they fail to see that there is any 
“living” perpetrator.74  There might be a great deal of “pushback” to 
reparative justice efforts, and a step toward justice might trigger several steps 
back.  Can we deal with this uncertainty without moving into negative 
emotions or losing hope? 

Professor Yamamoto suggests that we can, and his framework invokes 
a “transitional justice” methodology.75  The wounds of historic injustice 
require collective action and a commitment to co-create a better future.  This 
is not a “tort-based” model of reparative justice that looks “backward” at the 
harm to a “victim” caused by a “perpetrator” and posits what is needed to 
make the victim feel “whole.”76  Using a transitional justice lens, we 
understand that the historical wounds harm the collective.77  Some people 
will not see this and will prefer not to engage “the past.”  Others will feel 
estranged from society because of the injustices that have occurred and 
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acknowledge that and take responsibility for the past injustice?  Or do they 
assess the harm as the act of a generation that is now passed, disclaiming any 
contemporary benefit or privilege that they might enjoy?  Professor 
Yamamoto claims that in some cases “the recognition of historical events 
and grievances and acceptance of responsibility for the harms may be 
enough.”83  In other cases, there is a need to move further into the process.84 

The next step in the framework is “reconstruction,” which means taking 
affirmative actions towards healing by “rebuilding relationships and 
remaking institutions.”85  A first step is often the “apology,” followed by 
“concrete actions” to afford redress, the development of a “new narrative 
about the injustice” and its significance to “communities, institutions, and 
society,” and a process of “institutional restructuring.”86 This process of 
restructuring can then move into a final phase of “reparation” as a 
transformative justice construct, where participants explore “realistic 
pathways to the future through capacity-building and ‘condemning 
exploitation, and adopting a vision of a more just world.’”87 

B.  Application of the Framework to the U.S. Indian Boarding School 
Context 

The United States is still in the early stages of its social healing process.  
The first step of “recognition” is underway, as indicated by the May 2022 
Report of the Department of Interior, which made an official statement that 
acknowledges at least four critical features of this issue.88  First, the Report 
reveals the essential fact that the United States government’s official policy 
from 1819-
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organization representing the survivors.120  Using Professor Yamamoto’s 
framework, it seems that the stage is set to identify the “conflicts” and 
introduce a “confrontation” between the “perpetrators” and the “victims.”  
The next steps of the process will be telling. 

If Congress enacts the Truth and Healing Commission on Indian 
Boarding Schools Policies Act, this will also signal a broader commitment to 
accountability.  The DOI was discharging the will of the Executive and 
Legislative branches during the 19th and 20th centuries.121  The 
accountability extends from the government to its agencies, and to all 
religious organizations that were complicit in these harms.  It is one thing for 
an agency to acknowledge the historical harms.  It is quite another thing for 
a national government to acknowledge the harms and hold itself accountable. 

In the final part of this paper, I will link the Indian boarding school issue 
with other contemporary global and national movements to heal the historical 
injustices experienced by Indigenous people. 

V. INDIGENOUS PEOPLE AND REPARATIVE JUSTICE: WHAT DOES THE 
FUTURE HOLD? 

In July 2019, the Expert Mechanism on the Rights of Indigenous Peoples 
(EMRIP) released its human rights accountability study examining how the 
nation-states had implemented the norms of the United Nations Declaration 
on the Rights of Indigenous Peoples since its adoption in 2007.122  Notably, 
the Declaration expressly protects Indigenous cultures and Indigenous 
children.123  The Report is organized around three main themes, which track 
several concepts within Professor Yamamoto’s framework for social healing: 
recognition, reparation, and reconciliation.124  The Report links “reparation” 
with compensatory justice, including economic or material awards.125  The 
Report links “reconciliation” with a process of “healing” relationships that 
includes “public truth sharing, apology and commemoration,” addressing 
ongoing legacies of harm to Indigenous peoples (including harm to 
Indigenous cultures and children), and tangible efforts to “close the gaps” in 
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equity with respect to “social, health and economic outcomes.”126   The need 
to heal the harms caused by the Indian boarding school system is 
fundamentally related to the Declaration’s call to acknowledge historic 
injustices, engage in reparative justice, and work toward reconciliation.  
Professor Yamamoto’s framework also engages many of these components, 
and he demonstrates how they are interlinked and the need to set appropriate 
goals and achieve the desired outcomes.127
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There are two federal statutes that effectuated some form of 
“reparations” to Native peoples in the United States.  The Indian Claims 
Commission Act of 1946133 provides five statutory claims that could be 
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cultural patrimony).142  The agencies and museums were then required to 
repatriate the cultural items to affiliated tribal governments or Native 


