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the problem boils down to two points. Firstly, although some standards 
granted to investors by BITs are expressly recognized by EU law, not all of 
them are directly mirrored therein. Further, although the prohibition of 
expropriation without compensation is mentioned in Article 17 of the EU 
Charter of Fundamental Rights, its enforcement in practice is usually 
strictly dependent upon the scope of property protection in Member States’ 
domestic laws, rather than in EU law.6 Secondly, the legal bases, the 
structure of the CJEU, and investment arbitration tribunals are not the same. 
Thus, their tasks and competencies partially encroach upon each other. 

These complex relations necessarily have some potential of 
jurisdictional conflict. Still, during the last fifteen years, neither legal 
practitioners nor academics could offer a constructive solution. Although 
the problems arising from interpretation discrepancies were more painful 
for the EU than for the ad hoc tribunals (composed of arbitrators settling 
only one dispute submitted to them) the EU authorities waived the issue. 
Over many years, the EU Commission failed to address the increasing 
tensions. The breakthrough started with the Achmea case7 when the Grand 
Chamber of the CJEU unequivocally declared the Slovakian-Dutch BIT 
Arbitration Clause in conflict with Article 267 and 344 of TFEU.8 
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CJEU addressed the issue of compatibility of the BIT Investor-State 
Dispute Settlement (ISDS) with the Founding Treaties in its analysis and 
final ruling. The problem of substantial guarantees usually granted to 
investors in BITs (e.g., FET, NT, or MFN clauses) exceeded the scope of 
the analysis in Achmea. Nonetheless, some Member States interpret this 
landmark case as a clear signal that the era of Intra-EU BITs came to an 
end. Even before the judgment was handed down, they began to denounce 
or terminate upon mutual agreements all BITs to which they were Parties.9 
And as it becomes clear today—they were not wrong. On January 15, 2019, 
the Declaration of twenty-two Representatives of the Governments of the 
Member States on the Legal Consequences of the Judgment of the Court of 
Justice in Achmea and on Investment Protection in the European Union was 
adopted.10 Its Signatories announced that, “[i]n light of the Achmea 
judgment, Member States would terminate all bilateral investment treaties 
concluded between them by means of a plurilateral treaty or, where that is 
mutually recognized as more expedient, bilaterally.”11 

Nonetheless, Achmea failed to address many specific concerns—
notably, the problem of pending proceedings before investment arbitration 
tribunals also was not adequately examined.12 Therefore, as the EU 
Member States could not agree on a concerted action, the negotiations on 
the Agreement mentioned in the 2019 Declaration lasted until May 5, 2020, 
when twenty-three of twenty-eight EU Members signed the Termination 
Agreement quoted above. Its most important provisions can be summarized 
as follows: 

1) Upon the date of entry into force of the Termination Agreement’s 
provisions, the Intra-EU BITs that are still legally binding are deemed to 
have expired (art. 1 (1));13 

 
(excluding the possibility to submit disputes falling within the scope of the treaties, reserving the 
monopoly of the EU judiciary organs to interpret and apply the EU Founding Treaties). 
 9. This trend concerns, inter alia, Poland. Cf. Marcin Orecki, Bye Bye BITs? Poland 
Reviews Its Investment Policy, KLUWER ARB. BLOG (Jan. 31, 2017) 
http://arbitrationblog.kluwerarbitration.com/2017/01/31/bye-bye-bits-poland-reviews-investment-
policy/. 
 10. 
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2) The entry into force of the Termination Agreement effectively 
nullifies all legal effects that sunset clauses could eventually produce (art. 
art 2(2) and (3)). More precisely, from the perspective of this Agreement, 
the issue of whether the sunset clause was in operation at the moment of 
the Termination Agreement’s entry into force or not—is irrelevant. In any 
case, States Parties to the Agreement are under the duty to remove any 
legal effects that a sunset clause laid down in their Intra-EU BITs may 
eventually produce; 
3) In line with the primary goal of Member States Parties to the 
Termination Agreement being implementation of the Achmea case, art. 4 
clearly states that there’s an irreconcilable contradiction between the 
Arbitration Clauses laid down by the Intra-EU BITs and the TFEU 
provisions. Therefore, all proceedings launched before investment 
arbitration tribunals are divided into three groups, and the date of March 6, 
2018 (when the CJEU handed down the Achmea judgment) plays the 
decisive role as the division criterion: 

a) The proceedings initiated after this date (so-called “New 
Arbitration Proceedings” (cf. art. 1(6)) are considered in flagrant 
contradiction with art. 5 of the Termination Agreement. As they are 
presumably based on the expired Arbitration Clauses, they should be 
deemed null and void ab initio; 
b) “Concluded Arbitration Proceedings” means any Arbitration 
Proceedings which ended with a settlement agreement or with a final 
award issued before March 6, 2018 (art. 1(4)).14 The results of these 
proceedings (notably the effects of executed awards) remain 
unaffected by the Termination Agreement’s provisions; 
c) Pending Arbitration Proceedings means any Arbitration 
Proceedings initiated before March 6, 2018, that do not qualify as 
Concluded Arbitration Proceedings, regardless of their stage on the 
date of the entry into force of this Agreement 

4) From all kinds of proceedings mentioned under 3), most of the other 
Termination Agreement’s provisions concern pending proceedings. Their 
purpose aims at quickly quashing all proceedings pending before 
investment arbitration tribunals. The means to achieve this goal are 
different: sometimes they are addressed to the States-Parties to the 

 
Article 2 and 3 are drafted in a very categoric manner. Further, provisions and the titles of 
its Annexes A and B read together with other Preamble’s motives unequivocally supporting the 
claim that the actual purpose of the TA was to strip off all Intra-EU BIT from any legal effects 
they eventually could still produce as quickly as it is possible. 
 14. Termination Agreement, supra note 4, art. 1(4)(a)-(b) (stating further that “(a) the award 
was duly executed 
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Agreement;15 on other occasions, they seek to get investors inclined to 
withdraw their claims in return, offering alternative dispute settlement 
procedures.16 Notwithstanding what kind of ISDS is to be applied, the 
central tenet of these provisions is the same, that is, to preclude the 
existing BITs from producing any other legal effects and terminate the 
ongoing proceedings as soon as possible. 
Against this backdrop, it is worth noting that more recently, Achmea’s 

dicta (whose central tenets were meticulously elaborated in the Termination 
Agreement) have been further developed. Thus, the position of the EU 
became even stricter. On October 26, 2021, the Luxembou
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scope of the international investment law and there was no connection 
between the litigants and the EU,19 the Paris court that was supposed to 
execute the award took the occasion to ask the CJEU for their preliminary 
ruling. Although the Justices’ answer is not unequivocal, it still contains the 
strong implication that from the perspective of the EU Treaties, the 
Arbitration Clause laid down in Article 26 of the Charter is very 
problematic. To be sure, it is a bit premature to posit that the current ISDS 
laid down in the EEC is as dead as the case of ISDSs based upon provisions 
of expired Intra-EU BITs. Nonetheless, it can be taken for granted that the 
future case law will also address the problem of the compatibility of this 
article with the EU primary law.20 Regarding the opinions formulated at the 
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allow a better understanding of why the CJEU clung to its specific and 
unique role of the EU law chief interpreter for whom the last word in all 
disputes on European law is strictly reserved.28 In this sense, the case law 
discussed above should be seen as a continuation of the previous trend in 
the CJEU jurisprudence seeking to protect the Court’s competencies (with 
the approval of the Member States and other EU institutions), which the 
Court deemed its own. While discussing Achmea, the Justices referred back 
to their previous Opinion 2/13, which effectively buried any hopes for the 
EU’s quick accession to the European Court of Human Rights (ECHR).29 
As it is generally well known, they declared such a step as liable adversely 
to affect the specific characteristics of EU law and its autonomy.30 They 
also expressed concern that even a mere hypothesis that another 
international judiciary organ than the CJEU may decide the division of 
powers between the EU and its Member States is sufficient ground to block 
the initiative.31 

In hindsight, it seems that the CJEU created insurmountable barriers 
for ad hoc tribunals based on Intra-EU BIT arbitration clauses. Since 
Opinion 2/13 rejected the idea of establishing a stable framework of 
cooperation with the ECTHR that had all specifics of a permanent 
international court, it was rather clear that any cooperation with ad hoc 
investment tribunals is out of the question for the same reasons. If the 
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Therefore, the EU institutions logically concluded that the sole solution to 
bring the ongoing tensions between the Intra-EU BITs as applied by 
investment arbitration and the EU itself is to terminate these agreements, 
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On the contrary, during the last eighteen months, we witnessed 
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goal of this business-as-usual scenario were some concessions from the 
CJEU or the EC, perhaps the tactics based upon disregarding what the EU 
does would be recommendable. However, such a tactic cannot make EU 
institutions’ stance on the Intra-EU BITs more flexible, let alone influence 
their attitude more substantially. The strategy based on the TA’s ignorance 
will probably cost more and be more counterproductive in the long term. 

For now, the problem is that the EU appears to be sincerely convinced 
that the denial of arbitration is not particularly harmful to its investors. This 
conviction seems to hinge upon two premises. First, all standards provided 
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settle their disputes in standard channels of domestic judiciaries.44 Keeping 
all these circumstances in mind, we must consider feasible alternatives to 
the current status quo. 

PART IV 

A close look at the European Commission documents concerning the 
current and future status of the Intra-EU foreign investment reveals they are 
not entirely coherent. On the one hand, Brussels declares that EU law offers 
appropriate substantial and procedural guaranties to EU investors. On the 
other hand, it admits openly that some modifications advantageous to EU 
investors could be necessary or recommendable.45 Despite some pessimistic 
voices, it seems that room for negotiations on the future model of Intra-EU 
investment protection still exists. 

To be sure: this room is determined by EU legislation and the CJEU’s 
case law. Therefore, some innovations discussed previously are simply out 
of the question.46 
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While we support the EIC, we are aware that the concept also brings 
some inconveniences to investors. Some of them have already been 
discussed in the literature on Tribunals to be established under the FTA, 
concluded by the EU with some third states.49 The same problems will 
likely arise when the EU tries to implement the EIC concept into practice. 
Under current circumstances, however, no other alternative seems to be on 
the negotiating table. Understandably, the EU policy is shocking to some 
commentators and practitioners. The possibility of appointing its arbitrator 
has never been attractive to many investors. However, for the reasons 
discussed in this article, we cannot guarantee that the EU policy will shift 
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