


2022] STICKY BELIEFS ABOUT TRANSNATIONAL LITIGATION 285 

relatively little effort to the empirical study of transnational litigation.4 As a 
result, we have a limited understanding of—and a limited ability to assess 
claims about—
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U.S. courts are never biased against foreign parties. As discussed below, 
there is evidence of bias in forum non conveniens decision-making.19 

III. BIAS IN FAVOR OF DOMESTIC 
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that “these cases hardly ever make it to trial in a foreign forum.”44 
“Pretending that such dismissals are not outcome-determinative,” he 
argued, “is ‘a rather fantastic fiction.’”45 

An empirical study by Joel Samuels posed a different challenge to this 
belief.46 He examined every published forum non conveniens decision by 
U.S. federal courts since 1982, and found that the alternative forum 
requirement is often treated as discretionary, not meaningfully analyzed, or 
bypassed altogether.47 Another empirical study, by Michael Lii, reinforced 
Samuels’ conclusion.48 Based on an analysis of 692 federal forum non 
conveniens decisions, he found that courts decide that an available and 
adequate alternative forum is lacking in only 18% of cases.49 Although he 
found that foreign countries with the lowest tier of rule-of-law ratings were 
more likely to be deemed inadequate than those with the highest, they were 
nevertheless found adequate most of the time (67%).50 These studies 
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forum,” a foreign plaintiff’s choice “deserves less deference” than that of a 
U.S. plaintiff.52 In Piper Aircraft Co. v. Reyno, the U.S. Supreme Court 
explained: 

When the home forum has been chosen, it is reasonable to assume that this 
choice is convenient.  When the plaintiff is foreign, however, this 
assumption is much less reasonable.  Because the central purpose of any 
forum non conveniens inquiry is to ensure that the trial is convenient, a 
foreign plaintiff’s choice deserves less deference.53 
In other words, the plaintiff’s citizenship is believed to be a proxy for 

convenience rather than a basis for discrimination. 
However, my own empirical study of federal forum non conveniens 

decisions, which used logistic regression analysis to control for multiple 
factors that may influence those decisions, raises doubts about the belief 
that the lesser deference standard is merely a nondiscriminatory proxy for 
convenience. If the plaintiff’s citizenship were indeed merely a proxy for 
convenience, then after controlling for other factors affecting 
convenience—such as the defendant’s citizenship (which generally should 
be correlated with how convenient it would be for the defendant to litigate 
in a U.S. court) and the place of the plaintiff’s injury and the defendant’s 
conduct (which generally should be correlated with the location of evidence 
and witnesses)—the plaintiff’s citizenship should not have a major 
independent effect on forum non conveniens decisions.54 Yet it does: other 
things being equal, U.S. district court judges are approximately 25% more 
likely to dismiss on forum non conveniens grounds when the plaintiff is 
foreign than when the plaintiff is a U.S. citizen.55 Moreover, if convenience 
were driving decisions, then the defendant’s citizenship should have an 
impact—but this does not appear to be the case.56 

Although further analysis would be necessary to reach a more 
definitive conclusion, this finding suggests that Piper’s distinction between 
U.S. and foreign plaintiffs, as applied by the U.S. District Courts, is not 
merely a proxy for convenience, but instead may discriminate against 
foreign plaintiffs as such. Some lower courts have noted that the distinction 

 

 52. Piper Aircraft Co., 454 U.S. at 265-66. 
 53. Id. at 256. 
 54. Cf. Paula K. Speck, Forum Non Conveniens and Choice of Law in Admiralty: Time for 
an Overhaul, 18 J. MAR. L. & COM. 185, 194 (1987) (“[A] court should not grant an FNC 
dismissal to a defendant who has shown only slight inconvenience, merely because the opposite 
party is not a U.S. citizen or resident. Such a doctrine would place foreigners in an unfavorable 
position qua foreigners, and they should be able to successfully counter it by appealing to a treaty 
designed to protect them in such situations.”). 
 55. See Whytock, Forum Shopping System, supra note 40, at 524 tbl. 6. 
 56. Id. at tbl. 5. 
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between foreign and domestic plaintiffs may violate the guarantee of equal 
access in bilateral friendship, commerce, and navigation treaties, which 
require each signatory to give the other signatory’s citizens access to its 
courts equal to that given to its own citizens.57 My findings may lend 
support to that conclusion. 

Interestingly, my study indicated that the plaintiff’s citizenship does 
not have a statistically significant effect on decisions by judges nominated 
by Democratic presidents, whereas it does have a substantively large (an 
estimated 32.6%) and statistically significant effect on decisions by judges 
nominated by Republican presidents.58 This, too, suggests that the lesser 
deference standard does not genuinely operate as a proxy for convenience. 
Rather, it suggests that it may have more to do about normative views about 
“forum shopping” and the appropriateness of allowing foreign plaintiffs to 
seek remedies in U.S. courts.59 

VI. CONCLUSION: WHY STICKY BELIEFS AND WHAT CAN BE DONE? 

What explains sticky beliefs about transnational litigation? I will 
venture a few conjectures. First, empirically evaluating propositions about 
transnational litigation is laborious. Thus, it is unsurprising that claims are 
so often made without first empirically testing them. Second, in the 
abstract, the sticky beliefs surveyed here are generally plausible, based on 
reasonable intuitions, and sometimes combined with apt anecdotes. When 
assertions have these qualities, they are easy to believe and prone to 
become sticky even if they lack sound empirical support. Third, in some 
cases, sticky beliefs are instrumental in the sense that their content is 
intended—explicitly or implicitly—to serve a particular end, and for that 
reason they may sometimes be deliberately cultivated. For example, the 
transnational forum shopping claim is used by interest groups to argue for 
law reforms that limit the litigation exposure of multinational corporations 

 

 57. See GARY B. BORN & PETER B. RUTLEDGE, INTERNATIONAL CIVIL LITIGATION IN 
UNITED STATES COURTS 380 (4th ed. 2007) (discussing cases holding that courts must treat 
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