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1. INTRODUCTION 

Standard terms and conditions of sale and standard terms and 
conditions of purchase—fine print in often tiny script that a commercial 
party uses to attempt to define and control the governing legal terms of a 
contract—are ubiquitous in United States trade and commerce. Pre-printed 
standard terms and conditions, or their electronic equivalent, appear on 
purchase order documents, order acknowledgment forms, and invoices; are 
included with quotes and bids; and are often attached as exhibits to 
negotiated supply agreements, equipment purchase agreements, and other 
sales contracts. 

Well-drafted U.S. style terms and conditions of sale, which the seller’s 
counsel drafts primarily to protect the interests of her client, the seller, 
usually include some limited express warranty on the goods being offered 
for sale. That express warranty is likely to consist of a promise by the seller 
to the buyer that the goods will be of a certain kind and quality, will be free 
from defects in material and workmanship, or will conform to certain 
specifications, and so on. Any such express warranty will almost invariably 
be followed by a disclaimer of implied warranties. That disclaimer will look 
something like the following clause: 

ANY AND ALL OTHER WARRANTIES, WHETHER EXPRESS 
OR IMPLIED, INCLUDING WITHOUT LIMITATION THE 
IMPLIED WARRANTY OF MERCHANTABILITY, ANY 
IMPLIED WARRANTIES OF FITNESS FOR ANY PARTICULAR 
PURPOSE, AND ANY WARRANTIES ARISING FROM COURSE 
OF DEALING OR USAGE OF TRADE, ARE HEREBY 
EXCLUDED AND DISCLAIMED .1 

 
The purpose of the disclaimer is to avoid application of gap-filler 

provisions under Article 2 of the Uniform Commercial Code (UCC) that 
would otherwise create default obligations binding on the seller with 
respect to the goods sold.2 Including such a warranty disclaimer reflects the 
reality for many sellers that the price for the goods has been determined in 

 

 1. This sample disclaimer language is adapted from a variety of sample terms and 
conditions of sale and written sell-side sales agreements on file with the author. 
 2. See U.C.C. § 2-314, 1A U.L.A. 497 (2012); U.C.C. § 2-315, 1B U.L.A. 10 (2012). 
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part by the predicted cost to the seller of warranty claims under its standard 
express warranty, and reflects an expectation of no additional potential 
warranty cost that might result from warranty claims outside the scope of 
the express warranty.3 

The seller is likely to take the view that the express warranty offers 
adequate protection to the buyer insofar as it is a promise that the goods 
will conform to those product requirements on which the parties have 
expressly agreed and that are reflected in the price. If the seller’s standard 
express warranty is deemed by the buyer to be inadequate, then the seller 
might agree to negotiate an expanded version of the express warranty, 
together with a corresponding increase in the price, but will continue to 
resist inclusion in the parties’ bargain of any implied warranties. Including 
the disclaimer helps the seller avoid the risk of breach-of-warranty claims 
made by disappointed buyers when the goods are as expressly promised but 
are nevertheless not precisely what the buyer ultimately realizes the buyer 
wanted or needed because of the buyer’s idiosyncratic circumstances. 
Breach-of-warranty claims that arise outside the scope of the express 
warranty are more difficult to predict and, therefore, can be more difficult 
to account for in the price of the goods. 





https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=X-10&chapter=10&clang=_en
https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=X-10&chapter=10&clang=_en
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what is required to exclude or modify sellers’ obligations that would 
otherwise become part of the parties’ agreement under Article 35 of the 
CISG. 

Some U.S. commentators and courts have taken the view that a written 
disclaimer in a sale-of-goods contract that is governed by the CISG must 
satisfy the requirements of UCC Section 2-316 to effectively exclude 
seller’s obligations implied under Article 35 when U.S. law provides the 
applicable domestic sales law that supplements the CISG.19 As one highly 
respected CISG scholar has presented the matter, “some domestic 
legislation, applicable to commercial transactions, restricts the effectiveness 
of contract provisions that ‘disclaim’ implied obligations (‘warranties’) as 
to quality of the goods. Is this legislation applicable to sales that are subject 
to the Convention?”20 

However, it simply is not the case that the formal requirements of UCC 
Section 2-
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The Gene
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manufacturers.54 Super Electric Motors, LTD, a Hong Kong company with 
a manufacturing facility in China (“Super Electric”), produced refrigerator 
motors, which it sold to Electrocraft from time to time.55 Electrocraft 
asserted that Super Electric motors besl 
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the writing is not dispositive.65 In support, the court cited Article 11 and 
Article 8 of the CISG.66 

In this case, the buyer’s motion for partial summary judgment was 
based, in part, on obligations arising under Article 35 of the CISG.67 The 
court quoted relevant parts of Article 35 and concluded genuine issues of 
material fact existed and, accordingly, denied the motion.68 In reaching its 
conclusion, the court made no reference to Article 2 of the UCC, nor did it 
rely on the statutory text of the UCC to interpret or to apply any provision 
of the CISG. Rather, the court laudably used the text of the CISG itself, 
together with other relevant sources, for understanding its meaning and 
thereby successfully resisted any temptation to leap to a UCC analysis.69 

As more U.S. courts wrestle with the CISG text and resist the urge to 
import UCC understanding into CISG analysis, better understanding of the 
CISG is likely to follow. As other courts continue to jump to a UCC 
analysis of CISG provisions, lack of uniformity and corresponding 
uncertainty will continue. 

3. UNDERSTANDING THE BODIES OF LAW 

The careful analysis necessary to avoid importing UCC bias into CISG 
analysis requires understanding the law. A threshold understanding of UCC 
Article 2 and the CISG is likely to lead to recognition that there are 
similarities. A deeper understanding will lead to recognition that the two 
bodies of law are in fact distinct. 

A. Implied Warranties Under Article 2 of the UCC 

The Uniform Commercial Code (UCC) is a model U.S. law that, once 
adopted by the applicable legislative body of an individual U.S. state or 



https://www.uniformlaws.org/committees/community-home?CommunityKey=403dd218-8f13-42e2-97b8-d630cd775eba
https://www.uniformlaws.org/committees/community-home?CommunityKey=403dd218-8f13-42e2-97b8-d630cd775eba
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Implied warranties of fitness for particular purpose arise under UCC 
Section 2-



2022] 
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goods be fit for ordinary purposes.95 Similarly, Article 35(2)(c), which 
provides that goods do not conform unless they “possess the qualities of 
goods which the seller has held out to the buyer as a sample or model,” is 
seemingly analogous to the Article 2 express warranty created under UCC 
Section 2-
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A. Validity and its Scope under the CISG 

The line of reasoning that has led to the conclusion that an attempted 
exclusion of Article 35 obligations must satisfy the formal requirements of 
UCC Section 2-316 relies on Article 4 of the CISG and its reservation of 
principles of validity.102 The basic thrust of the argument is that because the 
fundamental question that is the focus of a disclaimer analysis is the 
validity of that disclaimer as a means of effectively eliminating obligations 
that would otherwise arise under applicable law, the CISG cannot be the 
source of law that a court should use to analyze an apparent disclaimer of 
the seller’s obligations under Article 35. Instead, questions of validity 
should be answered by applicable domestic law that supplements the CISG. 

For instance, one scholar asserted that the CISG “does not address the 
validity of warranty disclaimers… [and] [a]s a result, their validity is 
determined by applicable domestic law.”103 The scholar concluded that an 
attempt to disclaim those obligations that arise under Article 35 of the CISG 
may have to comply with requirements under Section 2-316 of the UCC.104 

Ultimately, the issue has been largely presented as a choice between 
viewing UCC Section 2-316 as a rule of validity on the one hand, or as a 
rule of interpretation on the other.105 Under that approach, commentators 
have concluded that if the issue presents a question of validity, then the 
requirements of UCC Section 2-316 must be satisfied in order to disclaim 
Article 35 obligations, whereas if the issue presents a question of 
interpretation, such requirements need not be satisfied.106 However, 
approaching the analysis in this way creates a false binary choice and is 
misleading. It is a false choice because that approach ignores the express 
limitation on the scope of the validity exception, that is, that validity is 
outside the scope of the CISG, “except as otherwise expressly provided in” 
the CISG.107 Thus, even if it is the case that UCC Section 2-316 is better 
viewed as a rule of validity, it is a rule of validity that is not within the 
scope of Article 4(a). This is so because requirements as to form are 
expressly within the CISG by virtue of CISG Article 11, the requirements 
of UCC Section 2-316 are fundamentally requirements as to form, and the 

 

 102. See, e.g., Hartnell, supra note 19, at 85-86. 
 103. STEVEN D. WALT, SALES LAW: DOMESTIC AND INTERNATIONAL: CASES, PROBLEMS, 
AND MATERIALS 284 (2014). 
 104. See id. at 285-86. 
 105. See id. at 284; 
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requirements of UCC Section 2-316 are therefore preempted by Article 11 
of the CISG. 

B. Validity and the Article 4 Exception 

The CISG is a treaty. To understand the meaning of the term validity as 
used in the CISG, applicable international law governing treaty 
interpretation requires beginning with the text of the treaty itself.108 
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‘validity’ within the (autonomous) meaning of Article 4(a) CISG.”114 That 
claim requires a more careful look, however, because of the carveout 
contained in Article 4. As acknowledged by Flechtner, principles of validity 
are outside the scope of the CISG, “except as otherwise expressly provided” 
in the CISG.115 

As is clear from the introductory clause of Article 35(2), Article 35 
establishes default obligations only; the parties can agree to derogate from 
those default obligations or to exclude them altogether.116 This is consistent 
with the general principle of party autonomy, or freedom of contract, that is 
contained in Article 6 of the CISG and reflected throughout the CISG.117 If 
the introductory clause of Article 35(2) were to merely restate the party 
autonomy principle established under Article 6 of the CISG, then the 
introductory clause would be superfluous and unnecessary for the parties to 
have the ability to modify or to exclude Article 35 or any part of it. It is 
therefore noteworthy that the right to agree otherwise is expressly included 
in Article 35. It is further noteworthy that Article 35 lacks any requirement 
as to how the parties should manifest their agreement. All that is required 
under Article 35 for the parties to vary the obligations for conformity 
contained in that article, is that the parties so agree.118 This is arguably an 
instance when the CISG “otherwise expressly provide[s]” in the sense of 
Article 4,119 and a domestic principle of validity relating to how the parties 
“have agreed otherwise”120 should not render the parties’ agreement 
unenforceable. 

This is consistent with and supported by other provisions of the CISG 



704 SOUTHWESTERN JOURNAL OF INTERNATIONAL LAW [Vol. XXVIII: 2 

which establishes principles relating to formation of the contract for sale, 
contains numerous provisions that contemplate contract formation 
occurring by means not requiring the observation of formalities.124 

Article 96 allows states to qualify the application of Article 11 by 
entering a declaration that the state will retain applicable domestic 
requirements for a writing as a condition to enforcement of a contract.125 
Such a declaration could conceivably have the effect of requiring an Article 
35 disclaimer to be in writing, at least if the domestic requirement were that 
specific. However, very few states have made an Article 96 declaration; the 
United States specifically has not.126 

Article 11 of the CISG is focused, in part, on rejecting any writing 
requirement, such as that contained in the UCC’s statute of frauds, as 
Flechtner noted in his article.127 But Article 11 is not limited to a rejection 
of a writing requirement; it goes on to provide that a contract “is not subject 
to any … requirement as to form.”128 This is an instance when the CISG 
“otherwise expressly provide[s]” in the sense of Article 4, with respect to 
any domestic principle of validity, when that apparent principle of validity 
is essentially a requirement as to form. That includes statutes of frauds or 
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E. UCC Section 2-316 Creates Requirements as to Form 

UCC Section 2-316 and its requirements are more like those statutory 
provisions that create writing requirements and other requirements as to 
form than those provisions focused on fairness. One purpose of UCC 
Section 2-316 is to seek “to protect a buyer from unexpected and 
unbargained language of disclaimer . . . .”143 Some commentators have 
focused on that purpose of UCC Section 2-316 when concluding that it is a 
rule of validity, similar to the doctrine of unconscionability.144 But one 
stated purpose of UCC Section 2-316 does not alter its nature as a series of 
requirements as to form. In that sense, UCC Section 2-316 is much more 
like the statute of frauds than it is like the concept of unconscionability. 

Seller’s counsel must draft a disclaimer of UCC implied warranties 
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clauses involved are so one-sided as to be unconscionable under the 
circumstances existing at the time of the making of the contract.”150 The 
doctrine of unconscionability under the UCC is therefore focused on 
fairness. It is a flexible tool, available to the court to refuse to enforce an 
otherwise enforceable clause. In that sense, there is a strong argument that 
the concept of unconscionability is a principle of validity in the meaning of 
Article 4 of the CISG.151 The statute of frauds contained in UCC Section 2-
en1 1
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gives the introductory clause meaning that is independent of Article 6 of the 
CISG. 

5. THE NARROW APPLICATION OF UCC SECTION 2-316 

The foregoing analysis identifies a third way of looking at UCC 
Section 2-316 and demonstrates that that section is irrelevant for Article 35 
of the CISG. However, it is ultimately unnecessary to analyze whether 
UCC Section 2-316 is within or outside the scope of CISG Article 4 
validity for purpose of analysis of a disclaimer of seller’s obligations under 
Article 35. It is unnecessary, because UCC Section 2-316 applies only to 
UCC implied warranties, and not to CISG obligations. Indeed, the tension 
identified in the preceding section is borne in large part out of a reluctance 
to accept that if the CISG governs a contract, then Article 2 of the UCC is 
not the governing body of law. 



2022
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the authority of the United States are binding on individual states.162 Such 
treaties preempt state law.163 

Numerous U.S. courts have recognized that the CISG preempts Article 
2 of the UCC.164 Some courts have reached that conclusion specifically 
with respect to Article 2 warranty provisions.165 

B. UCC Section 2-316 Applies Only to UCC Implied Warranties 

Article 2 itself makes it clear that UCC Section 2-316 is limited to the 
implied warranties created by Sections 2-314 and 2-315. The warranty of 
title and the warranty against infringement created by UCC Sections 2-
312(1) and 2-312(3), respectively, are purposefully not designated as 
“implied warranties,” even though the warranty of title and warranty 
against infringement are also plainly not express warranties.166 They are 
warranties that are created by operation of law, without requiring either 
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explicit: “The warranty of subsection (1) is not designated as an ‘implied’ 
warranty, and hence is not subject to Section 2-316(3).”168 

John Honnold addressed this point as follows: “Section 2-316 [of the 
UCC] was explicitly designed to fit with Section 2-314 that established the 
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modify or to exclude Article 35 obligations could be found to be 
unconscionable, for example. As a matter of U.S. law, that is quite unlikely 
in a transaction between merchants, but the CISG itself would not preclude 
that possibility. 

7. HOW SHOULD THE ANALYSIS PROCEED? 

In a sale of goods governed by the CISG, Article 35 creates default 
obligations that are binding on the seller with respect to the seller’s 
performance and the goods sold.175 Sophisticated sellers will usually 
attempt to modify or exclude some or all those default obligations. Article 
35(2), Article 6, Article 11, and Article 8 of the CISG are the applicable 
articles for appropriate analysis of a claim that a seller’s obligations implied 
at law under Article 35 have been disclaimed. 

Article 35(1) of the CISG obligates the seller to deliver goods that “are 
of the quantity, quality and description required by the contract.” 176 Article 
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ways that reflect its actual distinctive nature. It is counterproductive when, 
by contrast, bias favoring the UCC—or any other body of preempted 
domestic sales law—creeps in and distorts understanding. In the case of the 
CISG Article 35 obligations, the contortions engaged in to make sense of 
the assumed relationship between its implied obligations and the formalistic 
requirements of UCC Section 2-316 can be avoided altogether by simple 
recognition that UCC Section 2-316 is irrelevant to analysis of the parties’ 
agreement to exclude or modify Article 35 of the CISG. 
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