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ABSTRACT 
 
Modern rule of law and post-war constitutionalism are both anchored in 
rights-based limitations on state authority. Rule-of-law norms and 
principles, at both domestic and international levels, are designed to 
protect the freedom and dignity of the person. Given this “thick” conception 
of the rule of law, authoritarian practices that remove constraints on 
domestic political leaders and weaken mechanisms for holding them 
accountable necessarily erode both domestic and international rule of law. 
Drawing on research on authoritarian politics, this study identifies three 
core elements of authoritarian political strategies: subordination of the 
judiciary, suppression of independent news media and freedom of 
expression, and restrictions on the ability of civil society groups to organize 
and participate in public life. Each of these three practices has become 
increasingly common in recent years. This study offers a composite 
measure of the core authoritarian practices and uses it to identify the 
countries that have shown the most marked increases in authoritarianism. 
The spread and deepening of these authoritarian practices in diverse 
regimes around the world diminish international rule of law, as it has 
developed in the post-Cold War international legal order. 
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INTRODUCTION 

Would the weakening or destruction of the multilateral institutions that 
have structured international relations for nearly seventy years amount to a 
decline in the international rule of law? Or, since states are still primary 
lawmakers in international relations, would such a turn of events simply 
mean that states—at least some states—are using their sovereign 
prerogatives to alter the rules under which they live? Another way of framing 
these questions is to ask if a return to the international legal order of 1913 or 
of 1939 would amount to a weakening of the international rule of law (IROL) 
or simply a shift to a different international rule of law. 

Answers to the questions posed above require a definition of the 
international rule of law (IROL). A thin conception of IROL defines it as 
state conformity with existing international legal rules, whatever those 
happen to be. A thick conception of IROL includes the substance of the rules, 
particularly human rights-based legal limitations on state authority. Under 
the thick conception, IROL necessarily includes norms that protect individual 
freedom and dignity. The erosion of international law-based rights 
protections would, by definition, constitute a decline in the international rule 
of law. In this essay, I argue for a thick conception of IROL and suggest that 
increasing authoritarianism in a growing number of states implies a decline 
in the international rule of law. This article also concludes that the spread of 
authoritarianism is likely not only to erode the robustness of international 
human rights norms, but to also diminish the rule of law in additional 
domains (security, economics, environment), often seen as components of 
the post-World War II international rule-of-law system. 

Anchoring the rule of law in rights-based limitations on state power 
enables me to identify a set of domestic practices that, as they spread and 
deepen, would erode the international rule of law. This article argues that the 
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resurgent authoritarianism visible in diverse parts of the world and among 
regimes of varying types—democratic, autocratic, and hybrids—undermines 
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values, like human rights.5 Hurd argues that IROL cannot consist of limits 
on the powers of national governments because there is no international 
government to enforce such limitations and because states can choose which 
limitations on their powers to accept.6 But this position immediately runs into 
difficulties. First, international law itself exists and functions in the absence 
of an international government to enforce it; thus, an international 
enforcement power cannot therefore be a prerequisite for international rule 
of law. Second, some international human rights norms have developed into 
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constrains decision-making and protects the moral rights of those who come 
within its jurisdiction.”12 

This essay adopts a substantive, rights-based conception of the 
international rule of law. Krieger and Nolte likewise employ a thicker 
conception of IROL, based on the “widely shared assumption that the process 
of legalization and judicialization which accelerated in the 1990s has 
transformed classical Charter-based international law with its emphasis on 
state-oriented principles and underdeveloped human rights obligations 
towards a more value-based order which is actually capable of protecting and 
serving individuals.”13 The international rule of law exists in “the recognition 
and established interpretation of universal value-based legal rules and 
principles.”14 However, instead of grounding IROL in specific systems of 
legal rules (the post-1990s international legal order), this essay anchors it in 
normative commitments that are at once more abstract and more 
foundational: rights-based limits on government power. The next section 
justifies that choice. 

HUMAN RIGHTS, THE RULE OF LAW, AND CONSTITUTIONALISM 

The definition of IROL adopted in this paper privileges human rights. 
Rights-based limitations on state authority are foundational to the 
international rule of law. One potential objection to this conception is that it 
is possible for relations among states to be structured and guided by 
international legal rules, across diverse domains, regardless of the nature of 
domestic regimes. Put differently, authoritarian states are capabl.7 (t)6.3 (ur)2.9 (i)-2.6 (v)29s, (s.7 (ut0 0 11.59-1.6 (g)10.8ap)12.9 (ab)2 2.6 (o .)12.9 .7 (c )10.7 (r 0 -0( )]TJ
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of the rule of law and of constitutionalism converge in placing human dignity, 
freedom, and rights at the core of all other state obligations. States should 
engage in rule-governed trade because it can better the well-being of their 
people. States should refrain from the use of force because wars destroy the 
rights and freedoms of people. States should protect the environment in order 
to safeguard the lives and opportunities of their people. 

International rule of law 

Domestic rule-of-law concepts cannot be transplanted directly into the 
international field. As Hurd puts it, “[t]he international rule of law cannot 
simply be derived from the domestic version, because the two rest on unique 
historical and political foundations.”15 Many others have noted that it would 
be inappropriate to analogize the state under international rule of law to the 
individual under domestic rule of law.16 At the domestic level, individual 
rights must be protected from encroachments by the state, but it would be 
meaningless to theorize IROL based on the need to protect the rights of 
individual states from a non-existent world government. 

Nevertheless, a core purpose of the domestic rule-of-law—to establish 
limits on the powers of government—is also central to modern international 
law. Modern international law sets boundaries to state powers, in the form of 
international human rights. Core international hn —
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ends in themselves, but means for the nurture, protection, and freedom of 
those who are ends in themselves. This is acknowledged in the philosophy of 
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Modern constitutionalism, thus, incorporates supra-constitutional 
principles and norms, grounded in the rights, freedoms, and dignity of the 
individual person. These principles cannot be nullified by legislation enacted 
pursuant to the constitution and not even by amendment of the constitution 
itself. Thus, modern constitutionalism incorporates substantive norms 
regarding individual rights and freedoms. It features three core elements: “(1) 
an entrenched, written constitution, (2) a charter of fundamental rights, and 
(3) a mode of constitutional judicial review to protect those rights.”23 
Moreover, in contemporary constitutions, the charter of rights typically 
comes first, before the definition of the branches of government and the 
allocation of powers among them. The new constitutional model appeared 
first in post-war Western Europe and by the 1990s had spread to most of the 
world.24 Stone Sweet observes that all of the 106 constitutions established 
since 1985 include a charter of rights and 101 of them include a mechanism 
of judicial rights review.25 

How is it appropriate to carry notions of modern domestic 
constitutionalism to the international level? Global constitutionalism 
necessarily differs from the domestic model in that it does not establish a 
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essential purpose as modern domestic constitutionalism: “legal limits [on 
state power] are now imposed by international law.”28 Furthermore, the 
international human rights system provides the substance of global 
constitutionalism by affirming that human rights norms apply to all people 
“as rights of human beings rather than as rights of citizens.”29 To be sure, 
modern constitutionalism and the international human rights regime co-
evolved in the decades after 1948, the year in which the new U.N. General 
Assembly approved the Universal Declaration of Human Rights (UDHR). 
Indeed, international human rights law has had a clear and demonstrable 
effect on the domestic constitutionalization of rights.30 The rights 
enumerated in national constitutions overlap with the rights identified in the 
UDHR far more after 1948 than before.31 And, the degree of overlap rose 
dramatically in the decades after the UDHR: the average number of UDHR 
rights in constitutions in 1947 was 11.5; by 2005 it reached a peak of 30.6.32 

In this section, I have sought to establish foundations for the analysis 
that will follow. The essentials are the following: 

1. Modern conceptions of the rule of law, both domestic and international, 
require that the powers of the state be limited by individual rights. 
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3. Because rights-based limitations on state power must first and primarily 
be given effect by domestic institutions and legal orders, IROL necessarily 
has domestic foundations.33 
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resurgence of authoritarianism—assessed in terms of these three core 
mechanisms for checking government power—undermines international rule 
of law. My approach thus concords with Kumm’s observation that 
international rule of law can constrain national executives that seek to expand 
their own powers at the expense of constitutional democracy.35 

Populism 

Social scientists and legal scholars alike have sought to understand the 
current threat to international rule of law in terms of domestic political shifts 
driven by “populism.” Though definitions of “populism” vary, a few key 
elements feature in many or most of them. 
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any valid political claims other than those defined by the general will of the 
real people.39 “[A] populist regime can, therefore, only survive if it becomes 
authoritarian and despotic.”40 As Müller argues, populists are not just anti-
elitist but also anti-pluralist, and as “principled anti-pluralists, [populists] 
cannot accept anything like a legitimate opposition. . . . [P]opulists 
consistently and continuously deny the very legitimacy of their opponents (as 
opposed to just saying that some of their polic
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scholarship often defines “authoritarian” as a residual category: an 
authoritarian regime is one lacking free and fair elections. “Authoritarian” 
becomes synonymous with “non-democratic.”46 A more useful set of 
conceptual tools for my purposes would focus not on the institutional features 
of authoritarian governments but on the strategies and practices of 
authoritarian leaders and groups.47 

Beetham convincingly argues for seeing authoritarianism as a “mode of 
governing which is intolerant of public opposition and dissent.” 
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so far as to define them as nonlegitimate players in the country’s affairs.”53 
When suppression of opposition is institutionalized, an “authoritarian mode 
of governing” turns into “an authoritarian regime.”54 I now turn to the kind 
of measures that authoritarian leaders and groups employ to suppress 
opposition and eliminate accountability. 

Authoritarianism and the erosion of the rule of law 

Analysts identify three key institutions that authoritarians tend to target 
in order to consolidate unaccountable power: (1) judicial independence, 
which entails the institutional authority to review government acts for their 
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national rule of law scores. Given that some countries have maintained high 
levels of the rule of law and others have shown low levels for many years, 
the decline in the global average is striking. The rule of law indicator assesses 
the domestic rule of law, but as I argued above, domestic rule of law and 
international rule of law are directly linked by common limits on government 



2022] RESURGENT AUTHORITARIANISM AND THE INT'L RULE OF LAW 499 

2010, the number of countries with formal judicial review had reached 160.65 
Authoritarians seek to subordinate and control the courts. Authoritarian 
leaders can pursue various means of diminishing judicial independence, from 
court packing (appointing loyalists to the bench), to purging judges, or 
intimidating judges through public denunciations. 

Freedoms of the press and of expression 

The capacity of the public to hold government accountable depends on 
its ability to know what government actors are doing, which in turn requires 
that societal actors are able to report on, discuss, and criticize what political 
officials do. Citizens must be free to share what they know and to express 
disapproval. For that, the press, including broadcast and digital media, must 
be able to investigate and report on government policies, as well as on 
misdeeds or abuse of authority by officials. Freedom of expression and 
freedom of the press are therefore crucial bulwarks of democracy. And, as 
reported above, this is why students of authoritarianism have identified 
suppression of those freedoms as hallmarks of authoritarian politics. 

Freedom House monitors restrictions on press freedoms around the 
world. In its 2017 report on press freedom, Freedom House declared, 
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in some states to reduce the global average during the period 2012 to 2020.68 
Moreover, about half of the states in the world experienced a decline in 
Freedom of expression and belief during that period.69 

Civil society and NGOs 

Authoritarians employ various means of stifling dissent and suppressing 
groups that might expose their abuses and thus motivate opposition. At the 
broader level, they restrict the ability of civil society actors to organize and 
engage in political activity. The number of states in which government has 
expanded its control over the ability of CSOs to participate in public life has 
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states, in contrast, adopted the authoritarian playbook more completely? The 
preceding sections explored multiple indicators. This section seeks to offer a 
comprehensive measure of the spread of authoritarian practices. The 
indicators are produced by the Varieties of Democracy project.74 

 

 
The following table lists the states that showed increases in at least five 

of the six indicators of authoritarianism. The table also indicates the direction 
of change in each specific indicator. To be clear, the table does not display a 
measure of the level of authoritarianism; it indicates movement toward 
increasing authoritarian practices. Some established democracies appear on 
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Table 3, on the other hand, reports (in the middle column) declines in 

the Liberal Democracy Index over the period 2010-2020. The Liberal 
Democracy Index measures “the extent to which the ideal of liberal 
democracy is achieved.”75 In other words, declines indicate the extent of the 
shift away from liberal democracy. The scale runs from 0 to 1; the scores at 
the top of the list therefore represent substantial moves away from 
democracy. The table also displays the direction of change in the six 
 

 75. CODEBOOK, supra note 65. 
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The data on increasing authoritarian practices and shifts away from 
democratic governance reinforce the need for active resistance to 
authoritarianism, not just in countries already affected by it, but also in 
historically democratic states. 

CONCLUSIONS 

I argued for a thick conception of international rule of law, grounded in 
legal limits on the powers of the state. This conception of the rule of law ties 
together both the domestic and international levels because it is both 
domestic constitutions and international treaties that establish limitations on 
state power, limitations derived from the dignity and freedom of each person. 
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Compliance constituencies are actors and groups that support a state’s 
continued participation in and general compliance with international legal 
regimes. Such constituencies include firms that engage in international trade 
or investment and their workers. They include civil society organizations that 
favor international environmental protections, as well as firms that invest in 
“green” technologies and markets. They include NGOs that lobby and litigate 
on behalf of human rights. 

Authoritarian practices degrade the ability of domestic compliance 
constituencies to seek to change government policies. As political 
accountability erodes, authoritarian governments have more leeway to 
disregard or undermine international legal structures without facing domestic 
political consequences. 

In addition, authoritarian regimes are less likely than democracies to 
fully participate in, and comply with, the rules of international institutions. 
At the most fundamental level, authoritarian resurgence raises concerns 
about international peace and stability. One of the clearest and most stable 
research findings that concerns the “democratic peace” finds that 
democracies do not fight each other.78 As the proportion of democracies in 
the world declines, the potential for armed conflict between other types of 
dyads (democracy-autocracy, autocracy-autocracy) increases. Research also 
shows international organizations composed mostly of democracies 
contribute significantly more to peaceful conflict resolution than do 
organizations composed of fewer democracies.
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