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I. INTRODUCTION 

Under federal U.S. copyright law, when an original work1 is created, its 
owner is vested with valuable and exclusive copyrights.2  That owner can 
protect those rights in court by bringing an infringement action against 
“anyone who violates any of the exclusive rights of the copyright owner.”3  
A defendant in an infringement action can raise a codified limitation on 
exclusive rights,4 and if successful, will not be liable.  Section 107 of the 
Copyright Act is the “fair use” limitation on exclusive copyrights.5  When a 
court analyzes whether the defendant’s second-in-time work is 
transformative6 and determines that an alleged copyright infringement is a 
fair use,7 the consequences for the new work’s owner beyond escaping 
liability have not been established.  This Note proposes that if a second-in-
time work meets the very strict application of the transformation doctrine 
first articulated by Judge Pierre N. Leval in 19908 and adopted in part by the 
Supreme Court in 1994,9 the owner of that second-in-time work is entitled to 
the exclusive rights held by an owner of original work under the U.S. 
Copyright Act.10 

 

 1. 17 U.S.C. § 102 (2018). 
 2. 17 U.S.C. § 106 (2018). 
 3. 17 U.S.C. § 501 (2018). 
 4. 17 U.S.C. §§ 107-112, 117, 121, 121A (2018). 
 5. 17 U.S.C. § 107 (2018)
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Called “the most troublesome in the whole law of copyright,”11 fair use 
is a concept that courts struggle to apply with consistent results.12  Whether 
an assertion of fair use is a defense or affirmative defense to an allegation of 
infringement13 adds to the confusion, though the language of the 1976 U.S. 
Copyright Act plainly states that “the fair use of a copyrighted work . . . is 
not an infringement.”14  In 2016, the Ninth Circuit held that this phrase is 
unambiguous, concluding that “[f]air use is not just excused by the law, it is 
wholly authorized by the law.”15  However, this understanding has not had 
precedential force in the circuit nor has it been embraced by the Court.16 

The distinction between excuse and authorization is crucial on many 
levels.  It is crucial because when fair use is understood to be authorized by 
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may seem arbitrary at first glance, but it determines which party bears the 
burden of proof27 and colors whether fair use is se
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original work of authorship fixed in a tangible medium, satisfying the 
requirements of copyrightability.55 

An intrinsic part of a transformative fair use assertion is newness and 
originality.  The Court has held that “originality requires independent 
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Fig. 1. Lynn Goldsmith’s photograph (1981); Fig. 2. One of Warhol’s 
Prince Series (1984). 

The court purportedly applied the transformation doctrine to determine 
that the Warhol works were a fair use of the photograph.68  According to the 
photographer, the portrait conveyed its subject’s vulnerability and 
discomfort.69  
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the ?$'>"2 opinion.  In 1$'&"/,)3,C'&!5*, a photographer-plaintiff alleged 
infringement by the artist Richard Prince, who is well known and highly 
regarded for his painting and collage work that incorporates photographs and 
decontextualizes them, creating something entirely new.76  According to 
Prince, he “‘completely tr[ies] to change [another artist’s work] into 
something that’s completely different.’”77  His approach mirrors Leval’s 
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Fig. 3. Patrick Cariou, Photographs from D*-,7$-#$ 11, 59 (2000) 

 
Fig. 4. Richard Prince, James Brown Disco Ball (2007). 
 
Notably, the 1$'&"/ court distinguished transformative work from 

derivative work, stating that “[o]ur conclusion should not be taken to suggest, 
however, that any cosmetic changes to the photographs would necessarily 
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constitute fair use. A secondary work may modify the original without being 
transformative.”82  In contrast to Richard Price’s collages, the silkscreens 
Warhol used were most likely directly made from the cropped photograph,83 
and at their “heart,” both works are portraits of the musician Prince.  
Similarly, the 1$'&"/ 





540 SOUTHWESTERN LAW REVIEW  [Vol. 50 

 

protection of the U.S. Copyright Act, with its creator having the ability to 
assert infringement when necessary.90 

Additionally, when fair use is seen as an absolute defense and denial of 
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parodies than other junior works, and no legal basis to deny the exclusive 
copyrights to transformative fair users. 

IV. TRANSFORMATIVE 



542 SOUTHWESTERN LAW REVIEW  [Vol. 50 

 

 
Fig. 7.  Robert Rauschenberg, Dylaby (1962). 
,
H<2$+<,101 Rauschenberg’s 1962 contribution to the “dynamic labyrinth” 

exhibition by the New Realists at the Stedelijk Museum in 1962,102 illustrates 

 

 101. ROBERT RAUSCHENBERG, DYLABY (1962); see supra Fig. 5. 
 102. SMITHSONIAN INSTITUTION, supra 99, at 38. 
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the transformation both Judge Leval and John Cage described.  The Combine 
incorporates a tin Coca-Cola sign, its ornate script logo theoretically eligible 
for c
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strictly applied if applied at all when the court analyzes whether the use of a 
senior work is fair, or else the line between fair uses and derivative works 
disappears.  And third, when the use of a senior work is found to be a fair use 
under the transformation doctrine, the new work is innately original.  If that 
work is also fixed in a tangible medium, its owner is entitled to all the 
exclusive rights of federal copyright and protection under the law. 

 


