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PARTISAN GERRYMANDERING AS A 
THREAT TO MULTIRACIAL DEMOCRACY 

 

Bertrall L. Ross II! 

ABSTRACT 

In Common Cause v. Rucho, the Supreme Court initiated an era of 
redistricting without restraint.  The Court opened the door to state legislatures 
to engage in the most extreme partisan gerrymandering in American history.  
As states redistrict after the 2020 census, many will focus on 
gerrymandering’s threat to fair partisan representation at the state and 
national level.  In this Essay, I argue that such gerrymandering poses a greater 
potential threat to America’s multi-racial democratic project. 

Gerrymandering’s threat to the multi-racial democratic project arises 
from burgeoning white identity politics and the Republican Party’s embrace 
of such politics.  That Republican Party controls most of the state legislatures 
responsible for redistricting.  And those legislatures have drawn a 
disproportionate number of districts that are not only majority Republican 
but also include a high number of Americans who see multi-racial democracy 
as a threat and seek to counter the inclusive representation of minority 
interests. 

In this Essay, I draw from the Supreme Court’s racial gerrymandering 
doctrine to identify the threat to multi-racial democracy from partisan 
gerrymandering.  I argue that the race-based representation the Supreme 
Court once feared would arise from the state’s use of race to draw district 
lines is more properly associated with the Republican Party’s use of 
partisanship to draw district lines that will inevitably reinforce white identity 
politics.  Thus, if the Court seeks to avoid representatives’ race-based neglect 
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coalition, white supremacist groups, conspiracy theorists, and anti-
government militias.  Those white identitarians who see multiracial 
democracy as threatening and even tyrannical could be well-positioned after 
the next redistricting round to advance racially regressive agendas in both 
state legislatures and Congress. 

This Essay will be divided into three parts.  Part I provides an account 
of the evolution of racial conservatism in the Republican party.  Part II 
examines the Court’s racial gerrymandering doctrine to illuminate the harms 
to multi-racial democracy that can arise from districting.  Part III then argues 
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Although a more conservative Court in the 1990s partially limited state 
legislatures’ ability to draw districts to maximize the opportunity of African 
Americans and other minorities to elect candidates of their choice,"A it did 
not impede progress toward democratic racial equality.""  Finally, the civil 
rights movement, with the support of a significant enough part of the white 
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The moment for celebrating multi
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conspiracy theory, Donald Trump.#A  As a presidential candidate, Trump 
tapped into the racial conservatism of white voters by advancing a vision of 
America as divided between white patriots and people of color who are either 
criminal, foreign, or both.#"
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on the threat from the current round of redistricting and the multi-racial 
democratic project. 

II. DISTRICTING THE DEMOCRATIC HARMS FROM RACIAL 
GERRYMANDERING 

In the 2020 election, the Democrats, powered by a multi-racial coalition 
of voters, 
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longer fear judicial review of their districting practices.$#  That potentially 
extreme partisan gerrymandering is not only a threat to partisan 
representation in the political process but also the most significant threat to 
the past half-century of progress toward a multi-racial democracy. 

To understand the threat from districting to the multi-racial democratic 
project, it 
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In the early 1990s, African Americans comprised approximately 20% of 
the population in North Carolina.$2  When the North Carolina state legislature 
drew only one majority-minority congressional district (out of twelve), the 
Attorney General objected.$3  The state legislature responded to the Attorney 
General’s objection by drawing a second majority-minority district.%A  
However, due to the combination of the demographic spread of African 
Americans in the state and political considerations, the state drew unusually 
shaped majority-minority congressional districts.  White North Carolinians 
challenged the state’s drawing of those district lines claiming the state 
impermissibly relied on a suspect racial classification.  To support their Equal 
Protection claim, the challengers pointed to the unusual shape of the districts 
and the Department of Justice’s refusal to approve a districting plan that 
created less than a proportionate number of majority-minority districts.%" 

The Court held in favor of the challengers.  Focusing on the shape of the 
districts, the Court explained, “In some exceptional cases, a reapportionment 
plan may be so highly irregular that, on its face, it rationally cannot be 
understood as anything other than an effort to ‘segregat[e] . . .  voters’ on the 
basis of race.”%#  As support for its conclusion, the Court in Shaw diagnosed 
three race-based democratic harms that it said arose from the consideration 
of race in the drawing of district lines. 

First, the Court asserted, “A reapportionment plan that includes in one 
district individuals who belong to the same race, but who are otherwise 
widely separated by geographical and political boundaries, and who may 
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mistake the Court made in its diagnoses of the democratic harms arising from 
the use of race in districting.  Here I want to focus on the last of the 
democracy harms that the Court theorized to arise from the use of race in 
drawing district lines: the threat to democracy associated with an elected 
official’s belief “that their primary obligation is to represent only the 
members of that group, rather than their constituency as a whole.”&#  I will 
label this harm the “race-based voter neglect harm.”  I focus on this harm 
because out of the three harms described by the Shaw Court, it represents the 
greatest threat to multi-racial democracy and has served as the primary basis 
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The second reaso
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2018.1%  The percentage of House Democrats elected from majority white 
districts never exceeded 51% and was as low as 46% in the 2016 election.1&  
The percentage of House Democrats elected from majority Latino districts 
ranged from 28-31% during this period and the percentage of  House 
Democrats elected from majority black districts ranged from 19- 28%.10 

Most importantly, from the perspective of Shaw’s account of the race-
based neglect harm from racial gerrymandering, Republicans from majority 
white districts comprised a majority of the House in 2012 and 2014 and came 
up only one seat short in 2016.11  What this means is that Republicans in the 
House could have legislated according to the belief that their primary 
obligation is to represent white Americans, rather than Americans as a whole.  
Republicans did not need to build coalitions with representatives of non-
majority white districts to secure the requisite majorities to pass bills.  
Furthermore, given that there was also a Republican majority in the Senate 
from majority white states in 2014, a policy agenda of white racial 
preferences and minority racial neglect could have, in theory, been advanced 
through both chambers during that Congress. 

It was not only the white racial homogeneity of the districts that 
Republicans controlled that raised the prospect of the race-based voter 
neglect harm, but also the racial biases in campaign contributions.  According 
to a recent study by Jacob Grumbach and Alexander Sahn, whites comprised 
over 90% of donors to House election candidates between 1980-2012.12  It is 
likely that this trend continued during this past decade.  Republican House 
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minority donors to maintain their financial viability during campaigns and 
elections. 

This is not to say that Republicans will legislate according to the Shaw 
account of race-based voter neglect, but rather only they can so legislate in 
that way at this time.  And the evolution of the Republican Party into one that 
is increasingly and openly racially conservative suggests that they might 
legislate in this way when the opportunity to do so arises again. 

The reason why Republicans might legislate in a manner consistent with 
the Shaw account of race-based voter neglect is because of the rise of white 
identity politics over the past decade.  In an important book on white identity 
politics, political scientist Ashley Jardina finds that white Americans are 
increasingly embracing their white racial identity and building solidarity 
around whiteness.13  That embrace of white racial identity has been 
associated with the perceived threat that some white Americans feel about 
the demographic shifts that will likely result in the country being majority-
minority by the middle of this century.2A  Jardina finds that growing out-
group prejudice is part of the rise in white racial identity, but it does not 
explain the whole story.2"  
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redistricting are a high proportion of majority white districts with a growing 
number of white constituents feeling racially aggrieved and willing to 
embrace white racial solidarity.2%  And if the past is prologue, at least 90% of 
Republicans elected to the House of Representatives will hail from those 
majority white districts.  Those Republicans will have relied almost entirely 
on white donors, many of whom will be loyalists to Donald Trump and will 
seek to protect the status of, and advance the interest of, white Americans. 

The 2020 round of redistricting in Republican-controlled states therefore 
represents the first real occasion for Shaw’s fear of race-based voter neglect 
harm from gerrymandering to be realized.  Will the Supreme Court have the 
same interest in policing such racial gerrymandering when it is hidden behind 
the veil of partisanship and used to advance white identity politics as opposed 
to minority representation? 

CONCLUSION 

In Shaw v. Reno, the Court announced that the use of race to draw district 
lines can contribute to the belief that representatives’ “primary obligation is 
to represent only the members of that group, rather than their constituency as 
a whole.”2&  In seeking to draw constitutional limits on the use of race to draw 
majority-minority districts, the Court in Shaw failed to recognize that 
minority representatives elected from these districts lacked the opportunity 
or capacity to represent only members of their own group at the expense of 
white members of their constituency. 

The Court in Shaw might, however, prove to be quite prescient in 
diagnosing the democratic harm from racial gerrymandering.  A Republican 
Party that controls redistricting in many states and has embraced white 
identity politics will have both the opportunity and capacity to legislate 
according to a theory of racial neglect.  The question is whether they will 
and, if they do, whether the Supreme Court will step in to prevent the 


