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I. INTRODUCTION  

The United States often likes to portray its criminal justice system as a 
model for the rest of the world.  In the United States, an individual accused 
of a crime has numerous constitutional and other protections.  Defendants in 
the United States are presumed innocent.1  They have a right to be represented 
at trial by a lawyer even if they cannot afford one.2  Defendants have the right 
to confront their accusers face to face.3  If the state is in possession of 
exculpatory evidence, the prosecutor has a constitutional duty to disclose this 
evidence.4  
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II. DISPROPORTIONATE APPLICATION BASED ON RACE 

The death penalty has been employed during most of the existence of 
the United States.  There was no death penalty for only a brief four-year 
period, having been struck down by the Supreme Court in 19727 only to have 
been revived by the Court in 1976.8  One of the recurring problems with the 
death penalty is race.  The death penalty has always been used 
disproportionately against African Americans.  For instance, before the U.S. 
Supreme Court outlawed capital punishment for the crime of rape, 455 
individuals were executed for rape, and of those executed, 405 were African 
American men, many of whom were executed after having been accused by 
white women of rape.9 

However, racism in the use of the death penalty is not a relic of the past.  
The disproportionate use of the death penalty against African Americans 
continues today.  Over forty percent of those who end up on death row in the 
United States are African American10 even though African Americans 
constitute a mere thirteen percent of the U.S. population.11  These disparities 
are also present in the U.S. prison population as a whole.12  African 
Americans constitute a disproportionate share of the prison population.13 

Also troubling is the fact that the vast majority of those on death row 
ended up there because they killed a white person.14  This is so despite the 
fact that more than half of all murder victims in the United States are African 
American.15  Thus, those who kill African Americans are not likely to be 
sentenced to death while those who kill whites are much more likely to end 
up on death row.  Numerous studies have concluded that these disparities are 

 

 7. Furman v. Georgia,!408 U.S. 238, 239-40 (1972). 
 8. 
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OTHER - 72 (2.9%)29 
 
There are several reasons for the continued racial disparities in death 

penalty sentencing.  First is the requirement that the jury be “death 
qualified.”30  Any juror who is unwilling to consider or who has qualms about 
the death penalty is likely to be struck by the prosecutor from serving.31  
Because of the history of lynching and the racist use of capital punishment, 
many African Americans are opposed to the death penalty or at least uneasy 
with imposing it and thus are struck by the prosecution which often results in 
black defendants being sentenced by all-white juries.32  Second, the decision 
whether to seek death is made by the prosecution, and about ninety-five 
percent of all elected prosecutors throughout the United States are white.33  
The disparity is even greater in states with the death penalty where nearly 
ninety-eight percent of prosecutors are white and one percent are black.34  
Third, the lives of African Americans have always been devalued in the 
United States.  Fourth, the continued racism in the criminal justice system as 
exhibited by the disproportionate number of African Americans who are 
often killed by police officers under questionable circumstances.35 

The !"#$%&'%( holding would apply to any criminal defendant.36  In 
fact, one of the Court’s explicit concerns in its !"#$%&'%()decision was that 
defendants in non-capital cases would use a favorable ruling in order to 
challenge their sentences.37  As mentioned earlier, the prisons are 
disproportionately populated with African Americans.38  There is little doubt 
that many probably received sentences more harshly than whites who 
committed the same or similar crimes or because their victims were white.  
However, because of the onerous standard articulated by the Court in 
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makes a big difference even when the evidence against the accused appears 
to be overwhelming at face value.55 

IV. WRONGFUL CONVICTIONS 
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described as “the single greatest cause of wrongful convictions in the U.S. 
criminal justice system.”61  This is because the stress of the crime may affect 
the witness’s perception of the events.62  Furthermore, eyewitness 
identifications are most erroneous when witnesses are identifying 
perpetrators of a different race.63  Third, many wrongful convictions occur 
because of police and prosecutorial misconduct.64  Police and prosecutors are 
under enormous pressure to solve crimes.  This public pressure to solve 
crimes often leads them to employ tactics that coerce the wrong person into 
confessing to crimes.65  Moreover, even though prosecutors are required to 
turn over evidence, they frequently withhold evidence favorable to the 
defendant.66  Fourth, prosecutors often use jailhouse snitches in order to 
obtain incriminating statements from suspects.67  
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bargains.72  Typically in a criminal case an indigent suspect is appointed 
counsel, who often has an enormous caseload.73  This appointed counsel 
often does very little if any investigation into the defendant’s case.  
Appointed counsel often only meets with the defendant once and that is 
typically in order to urge him to accept a plea offer from the prosecutor.74  
The defendant is then brought before a judge and enters a plea and receives 
a long prison sentence.  This assembly line justice contributes to the problem 
of wrongful convictions. 

V. LACK OF 



2021] THE DEATH PENALTY AND RACE  417 

but in reality, neither commonly happens.  Judges in the United States are 
overwhelmingly white—and often are former prosecutors—and therefore 
tend to be either consciously or subconsciously favorable to the 
prosecution.79  Furth
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have not carried out the death penalty in a long time, if ever.87

B,


