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enterprise.8 This note surveys a sample of regulatory schemes to determine 

how well they serve the recommended regulatory goals and offers tentative 

conclusions about the desirability of certain approaches given ride-hail and 

gig applications’ impact on, and disruption of, traditional industries. 

II. BACKGROUND 

Ubercab Inc. was founded in March of 2009 as one of the first ride-hail 

applications in the United States.9 The company offered a “one-click car 

service,” which connected users with professional drivers, or what would be 

known today as UberBlack.10 Ubercab—rebranded as Uber Technologies, 

Inc. to avoid tensions with the taxi industry—marketed itself as “everyone’s 

private driver” until 2012, when it launched UberX.11 At around two-thirds 

the cost of an UberBlack, UberX allowed nonprofessional drivers to use their 

personal vehicles to offer rides.12 From then on, the app firm continued to 

expand and develop its “first-to-market” offerings, whether it be to 

autonomous vehicle development, air transportation, or non-emergency 

medical transportation.13 

Uber was founded on the sharing economy concept. Through 

smartphone applications, drivers could share underutilized assets, their 

 

 8. Gabriel Doménech-Pascual & Alba Soriano-Arnanz, Taxi Regulation in Spain under the 

Pressure of the Sharing Economy, in UBER & TAXIS COMPAR. L. STUDS. 358, 365, 373-74, 

(Rozen Noguellou & David Renders eds., 2018) (discussing the role of the National Commission 

on Markets and Competition, an independent regulatory authority, and its argument that the 

Spanish Supreme Court ruling, which restricted one PHV (private hire vehicle) license to every 

thirty persons of the region, “impose[d] unreasonable restrictions on both competition and 

freedom of enterprise which is inefficient and reduces social welfare” by applying tech and social 

innovations that reduce transaction costs necessary to share underutilized resources (cars)). 

 9. 2019 Annual Report, supra note 3, at 9 (Uber amended their registration a year later 

under Uber Technologies, Inc.). 

 10. See infra note 16; Uber Black, UBER, 
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workplace rights of misclassified workers.30 As employees, ride-hail drivers 





2022] THE UBER CHALLENGE 183 

markets, it is little wonder that it chose to invest in Brazil.45 The Sao Paulo 

Tech Center was Uber’s first company-wide hub in Latin America,46 and its 

foundation followed the city’s 2016 enactment of a progressive regulatory 

scheme, Decreto Municipal No. 56.981 (Decreto 56.981). 

Decreto 56.981 exemplifies adaptive regulation in a variety of ways. 

Like California’s TNC, Decreto 56.981 created the Accredited Transport 

Technology Operators (OTTC) classification, separate and apart from taxi 

services. Decreto 56.981 also set up a kilometer credit system, monitored by 

the City Hall, which essentially requires Uber to pay for drivers’ use of public 

infrastructure.47 Kilometer credits are meant to regulate private road user’s 

“urban and financial impact” on the environment, traffic flow, and public 

expenditure related to urban infrastructure.48 Further, Decreto 56.981 

established the Comitê Municipal de Uso do Viário (CMUV) to monitor this 

decree.49 The CMUV issues the requisite registration to drivers who show 

that they (1) have a license to carry out paid activity,50 
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transportation in a city.63 To lessen this discrepancy, effective regulatory 

schemes could hold ride-hail firms and taxis to the same or similar standards 

or to mitigate the competitive advantage Uber gains by its misclassification,64 

which allows it to offer lower prices for the same services provided by the 

incumbents. 

When Uber entered the market, it had some curb appeal as one of the 

latest innovations within the evolving world of technology. It served users in 

multiple ways, it raised the standards for vehicles for hire, like taxis,65 it 

created the opportunity for a new revenue stream for drivers, and it 

eliminated the exchange of payment at the end of a trip (in most, but not all 

cases, as seen in Brazil). The original conflict stemmed from the fact that 

Uber allowed private citizens to offer the same services as taxi drivers, 

without the rigorous tests of both the driver and the vehicle that were required 

of their counterparts. Although taxis were utilizing some form of “e-hailing” 

at the time, this did not level them with the new low-cost Ubers.66 

A. Equation 

One way to address the conflict between ride-hail drivers and taxis is by 

equating the two’s regulatory standards, or requiring Uber to adapt to existing 

standards, which was the approach taken in Taiwan.67 When Uber first 

arrived in Taipei in 2013, it maintained its U.S. business model and worked 
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competition, by controlling the supply of available services. Taiwan 

exemplifies this concept; medallions are required of taxi operators, and worth 

a substantial amount of money, so much so that many taxi drivers will work 

within a cooperative or a company so that numerous drivers may lawfully 

operate under a single medallion.93 This motivation highlights why Uber’s 

2013 entry into the market harmed the incumbent taxi industry. As already 

mentioned, Taipei was able to maintain numerus clausus by equating the 

standards for taxis and Ubers, but the circumstances of this regulatory 
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cities will follow suit or the ride-hail firm’s presence is thwarted only in more 

populous regions with strong and united opposition from incumbents. 

The success of regulations within this first goal seems dependent on the 

incumbents’ influence within the region. Beyond the aforementioned 

changes, factors such as access to technology (on-demand pickup via app), 

means of payment (through the app or in-person, card or cash), and the type 

of vehicles and services would seem to fall within the traditional scope of 

competition. The balance found within schemes that equate the licensing 

requirements, making the competitive advantages, such as seamless tech or 

luxury vehicles, less of a result of discriminatory regulation, seem to 

effectively move toward a balance between Uber’s ability to conduct 

business with the taxi industry’s interest in fair competition. But regulatory 

schemes, like those established in Taiwan, were successful due to the unique 

local circumstances. Similar results with balancing the regulator’s desires 

and Uber’s ability to conduct business may not be possible elsewhere. 

Nevertheless, requiring Uber and its drivers to adapt to existing regulations 

appears to be the most promising way of achieving this goal. 

IV. SAFETY AND RESPONSIBILITY TO DRIVERS AND RIDERS 

An end to discriminatory treatment helps satisfy the second regulatory 

goal,100 to eliminate or at least limit Uber’s externalities and require greater 

safety and protection to its drivers and riders. This includes adequate 

insurance in case of an accident, data privacy, protection of individual 

autonomy, and drivers’ rights, regardless of workers’ classification. To allow 

Uber101 to continually assert their status as a tech company or intermediary 

“negates the basic principles established with modern law, whereby the 

market competition and regulation of new business models, irrespective of 

 

 100. Doménech-Pascual & Soriano-Arnanz, supra note 8, at 362 (“Thirdly, it makes little 

sense to fight those externalities, [pollution and congestion], by establishing a numerous clausus 

only for taxies and not other vehicles,” use of Pigouvian taxes or fines could better tackle these 

externalities). 

 101. See 2019 Annual Report, supra note 3, at 10 (Uber previously licensed its brand to Didi 

in China, Yandex. Taxi joint venture in Russia and CIS countries, and Zomato in India, which 

plays into the grander scope of responsibility to those working under the Uber umbrella); see also 

Uber, 2021 Investor Presentation (Feb. 10, 2021), 

https://s23.q4cdn.com/407969754/files/doc_financials/2020/q4/InvestorPresentation2021.pdf 

(Unable to maintain these agreements, Uber now has a stake in its top competitors: 35% stake in 

Russia and CIS countries’ Yandex. Taxi; Around 16% of Grab in Southeast Asia, around 15% of 

Didi in China). 
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focused on the long-term potential for cost-effective autonomous ride-hails 

and UberElevate,115 which provided rides via helicopter in New York, and 

on developing various electric aircrafts (eVTOL).116 
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Minimum wage and other protections have been established in New 

York City124 and Seattle,125 but this was done without a change in worker 

classification. While the text of Proposition 22 guarantees 120% of minimum 

wage, a study by Ken Jacobs from UC Berkeley Labor Center and Michael 

Reich from UC Berkley Center on Wage and Employment Dynamics found, 

“after considering multiple loopholes,” an estimated actual wage of $5.64 for 

a 30 hour a week driver. 126 This amount is “one third of the required 

minimum pay for drivers in New York City.”127 Although the answer may 

not be A.B. 5 or Proposition 22, there is a clear need for some equitable 

standard for determining how to compensate Uber drivers. 

A study from the UC Santa Cruz Institute for Social Transformation 

provides insights related to drivers, as opposed to employees, which Uber 

has not yet offered. The study was requested to help San Francisco “better 

understand this workforce and determine whether the labor policies of 

emerging mobility companies align with the City’s labor principle, namely 
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Uber itself provides little information about its drivers in California,136 

and the available sources are deficient.137 Proponents of classifying gig 

workers as employees state that misclassification is a significant factor in the 

erosion of the middle class and the rise in income inequality.138 Meanwhile, 

an economist for Uber projected a seventy-six percent decrease in the number 

of drivers finding work on the Uber platform if they were reclassified as 

employees.139 Uber’s primary argument in favor of classifying drivers as 

independent contractors is flexibility. However, labor laws do not prohibit 

flexible working conditions, nor do they require duty of loyalty clauses; Uber 

does.140 Focusing on drivers who seek a supplementary income made it easier 
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determine wheth



2022] THE UBER CHALLENGE 199 

and 5) all means of communication between driver and passenger, to make 

payments, or lodge complaints, are channeled through Uber. 

In stark contrast to California voters’ decision on Proposition 22, the EU 

and the UK courts have been more successful in awarding drivers’ 

protections, like minimum wages and holidays.147 Although a larger-scale 

analysis would be required to determine the relative differences in wages 

across these regions, the crux of the matter for Uber rests in balancing 

flexibility and worker rights and protections.148 None of the regulatory 

schemes outlined thus far, which rely on the binary categories of employee 

and independent contractor, appear to have found this balance, if one exists. 

In the end, the most equitable solution may not lie in the binary worker 

classification. Uber itself stated that gig work could not fit within this 

traditional system, which motivated it to lobby in favor of labor regulation 

reform.149 Whether app-based workers will usher in a new classification is 

something only time will tell, but some conclusions may be drawn for the 

sake of this note.150 A shift in focus from breadth (global expansion) to depth 

(strengthening the existing system) does not place an unreasonable 

administrative burden on Uber. This could be achieved by an individualized 

determination of a person’s intent when signing on to become a driver. 

Drivers who use Uber as a primary source of income could sign a formal 

employment contract like those seen in Fleet Partnerships outside of the 

United States.151 For those seeking supplementary income, the protections 

provided by Proposition 22 may have been a good start, although the 

 

 147. Delphine Strauss, ‘Momentous’ Uber Ruling Prompts Call for Clarity on UK Workers’ 

Rights, FIN. TIMES (Feb. 19, 2021), https://www.ft.com/content/1bf50459-b0a3-42d5-8be3-

4b721c7a5142; See also Adam Pharaoh, Uber: The Gig Is Up, FIN. TIMES (Feb. 19, 2021), 

https://www.ft.com/content/6977948200000912 0 612 792 re
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legislation itself raised constitutional questions.152 The one size fits all 

classification has been the point of contention between fair labor advocates 

and Uber, so a compromise between parties must be reached, which is well 

within their capacity. 

C. Data Privacy 

Convenient access to Uber comes with an exchange of user data; the 

misuse of which should be a concern to regulators under this goal. 

Preliminary discussions for regulation of Uber in Egypt highlight
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countries in the Middle East to pass progressive regulations.”158 The same 

year, “as [Egyptian] security agencies stepped up demands [for consumer 

data], the Uber app started to crash in Egypt, said an official with knowledge 

of talks between Uber and the Egyptian government.”159 As Resolution 2180 

currently reads, Egypt does require unfettered access to live data. However, 

if Uber did not maintain their strict policy against sharing personal 

information, “this law could provide authorities with the locations and social 

networks of activists, dissidents, and rival politicians . . . .”160 After 

Resolution 2
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LGPD).165 Non-compliance with the GDPR’s heightened consent standards, 

disclosures, and personal data rights could cost a company four percent of its 

total worldwide revenue (not including compliance costs with any individual 

EU Member State’s regulations).166 Brazil’s LGPD includes strict 

requirements for processing sensitive personal data related to children and 

adolescents167 and creates the National Data Protection Authority (ANPD) to 

monitor compliance with the law.168 A party that violates the LGPD may be 

fined up to two percent of its annual revenue in Brazil or prohibited from 

exercising data processing activities; sanctions are determined by the 

peculiarities of the case and consider the offender’s cooperation, its 

economic condition, and the level of damage.169 In terms of their personal 

information, Californians enjoy the right to know who collects their data and 

how it is used, to delete certain information and to opt-out of its sale, and the 

right to non-discrimination in exercising their CCPA rights.170 The more the 

internet becomes integral to every aspect of daily life, the more each of these 

regulations will be intended to protect citizens whose data privacy 

increasingly depends on an understanding of a given website or apps’ terms 

and conditions. 

The data protection regulations in place are promising safeguards to 

prevent Uber’s misuse of customer data and to protect against other breaches 

of the company’s security system. Alongside the need to regulate the 

innovative technology developed each year, the data used in its operations 

must also be protected, even if it only holds companies liable for their failure 

to protect it. Data protection schemes may still be in their early stages of 

development, but those with access to the data must uphold the duty, as a 

company or as required by law, to ensure data safety internally and to ensure 

its freedom from misappropriation externally. 

 

 165. Id. 

 166. Id. 

 167. Lei No. 13.709, arts. 11, 14, de 14 de Agosto de 2018, Diário Oficial da União [D.O.U.] 

de 15.8.2018. 

 168. Id. arts. 55-A, 55-J 

 169. Id. art. 52 

 170. California Consumer Privacy Act of 2018, CAL. CIV. CODE § 1798.155(b) (West 2021) 

(fines range from $2,500 to $7,500 per violation depending on the offender’s volition). 
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regulators’ demands, Uber has made progress in protecting individual 

autonomy. The in-app features of the 2018 “Safety Toolkit” allow drivers 

and riders to share their ongoing trips, access the emergency button to 

connect with 911 in under a minute, and to access RideCheck, which 

“leverages technology in the driver’s smartphone to detect potential motor 

vehicle crashes” or suspicious activity by notifying users to ensure their 

safety.176 In Brazil, the app also includes inappropriate message detection and 

audio recording on a trip.177 The protections available are clearly better than 

none at all, but they do not provide a comprehensive solution, beyond driver 

and rider screening, that preemptively avoids violations of users’ individual 

autonomy. Perhaps if Uber were held fully liable to its end-users in all areas 

of safety and responsibility, it would focus less on expansion and more on 
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people per week used the Municipal Railway (Muni) system and Bay Area 

Rapid Transit (BART) before the COVID-19 pandemic.191 With Uber 

Transit, users may review nearby public transportation when planning a 

trip.192 Alongside Uber’s traditional ride-hail offerings, this transit option 

lists the distance from the nearest station (and an Uber ride to get there if 

need be), the cost of a ticket, a number of transfers you needed to complete 

the trip, and how soon one can arrive at the destination. 

This is an important step for Uber. The environmental and congestion 
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for customers, in exchange, however, for increased traffic and emissions 

while drivers wait for their rides,196 also known as “deadhailing.”197 

A few regulatory schemes consider this goal. New York City enacted 

measures that limit the number of drivers that can be logged on to the app at 

a given time or in an area.198 San Francisco recently passed the legislation 

which taxes ride-hailing services 3.25% for single rides and 1.5% for shared 

rides.199 The taxes are put towards the city’s “Muni” public transit system to 

address its chronic shortage of drivers.200 These regulatory steps 

acknowledge the concerns of an oversupply of transportation means and 

waste of public infrastructure in San Francisco. 

Unlike its neighbor Sao Paulo, Brasilia, Brazil’s capital, enacted its own 

regulation, which deepened ride-hail drivers’ effect without solving any of 

the regulatory concerns previously mentioned. Brasilia’s Article 3 of the 

Projeto de Lei 777/2015 prohibits drivers from stopping “at places specially 

set for taxis or at bus stops.”201 This regulation also fails to meet the first 

regulatory goal, which seeks to equate the treatment of taxis to Ubers. Areas 

reserved for taxis are not uncommon,202 and keeping these areas limited to 

dense city centers would allow for taxi drivers and public transportation to 

maintain their stake in the urban transportation market. By keeping more cars 

off the streets, these regulations could limit the use of ride-hail services to 

less populated areas where taxis or public transportation may be less 

convenient or unavailable. This would not prevent Uber from tapping into a 

certain market, but it would prevent further congestion of areas with 

established and functioning passenger transport systems. 

To tie these findings into the previous regulatory goals and Sao Paolo’s 

kilometers credit system, consider ride-
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