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making treaty such as the Rome Statute,14 constitutes a source of international 

law that is distinct from customary international law,15 particularly when the 

treaty is not widely ratified. In addition, it is important to note that some 

states, scholars, and jurists take the position that customary international law 

is distinct from international humanitarian law and human rights law. The 

distinction is that 
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to identify the precise elements �W�K�D�W�� �F�R�P�S�U�L�V�H�� �W�K�H�� �G�H�I�L�Q�L�W�L�R�Q�� �R�I�� �³�F�U�L�P�H�V��
�D�J�D�L�Q�V�W�� �K�X�P�D�Q�L�W�\�´�� �L�V�� �D�� �I�D�L�U�O�\�� �U�H�F�H�Q�W�� �G�H�Y�H�O�R�S�P�H�Q�W��22 Thus, I hesitate to 

conclude unequivocally that the version of the definition that exists in the 

Rome Statute necessarily constitutes customary international law.     

Therefore, I echo my concern that judges and practitioners both in the 

United States and abroad continue to refer generally to the Rome Statute as 

a source of codified customary international law. First, as states undertake 
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�W�R���S�U�H�Y�H�Q�W���W�K�H���6�W�D�W�X�W�H�¶�V���U�H�V�W�U�L�F�W�L�Y�H���G�H�I�L�Q�L�W�L�R�Q�V���I�U�R�P���F�U�H�H�S�L�Q�J���L�Q�W�R���F�X�V�W�Rmary 

�L�Q�W�H�U�Q�D�W�L�R�Q�D�O���O�D�Z���´31   

To be clear, this is not to say that the Rome Statute and ICC 

jurisprudence should be ignored as a reference or source of international 

criminal law, that there are no principles of customary international law 

interwoven among its articles, or that domestic courts should refrain from 

looking to the Rome Statute for guidance when enacting laws that bridge the 

impunity gap32 or provide domestic remedies for human rights violations.33 

�7�K�H�� �5�R�P�H�� �6�W�D�W�X�W�H�¶�V�� �F�R�Q�W�U�L�E�X�W�L�R�Q�� �W�R�� �L�Q�W�H�U�Q�D�W�L�R�Q�Dl criminal law cannot be 

understated. However, the practical reality is that ending impunity for jus 
cogens 
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�³�L�Q�F�O�X�G�L�Q�J�� �W�K�H�� �F�R�P�S�R�Q�H�Q�W�� �U�H�O�D�W�L�Q�J�� �W�R . . . ‘�D�� �6�W�D�W�H�� �R�U�� �R�U�J�D�Q�L�]�D�W�L�R�Q�D�O��
�S�R�O�L�F�\��’�´45 The Spec�L�D�O�� �5�D�S�S�R�U�W�H�X�U�� �F�R�Q�F�H�G�H�G�� �W�K�D�W�� �$�U�W�L�F�O�H�� ���� �R�I�� �W�K�H��
�5�R�P�H�� �6�W�D�W�X�W�H�� �³�P�L�J�K�W�� �E�H�� �L�P�S�U�R�Y�H�G�´�� �D�Q�G�� �D�F�N�Q�R�Z�O�H�G�J�H�G��
�³�G�L�V�D�J�U�H�H�P�H�Q�W�V . . .�� �U�H�J�D�U�G�L�Q�J�� �Z�K�H�W�K�H�U�� �L�W�� �U�H�I�O�H�F�W�V�� �F�X�V�W�R�P�D�U�\�� �L�Q�W�H�U�Q�D�W�L�R�Q�D�O��
�O�D�Z���´46   

�1�R�W�Z�L�W�K�V�W�D�Q�G�L�Q�J�� �W�K�H�� �³�Z�L�G�H�� �U�D�Q�J�H�� �R�I�� �P�L�Q�R�U�� �W�R�� �P�D�M�R�U�� �V�X�E�V�W�D�Q�W�L�Y�H��
�G�L�I�I�H�U�H�Q�F�H�V�´47 found among the relatively small number of national laws 

with �S�U�R�Y�L�V�L�R�Q�V�� �V�S�H�F�L�I�L�F�� �W�R�� �³�F�U�L�P�H�V�� �D�J�D�L�Q�V�W�� �K�X�P�D�Q�L�W�\���´48 �W�K�H�� �6�S�H�F�L�D�O��
�5�D�S�S�R�U�W�H�X�U�¶�V��first report recommends that the Convention adopt the 

verbatim definition of the crime as set forth in the Rome Statute.49 In 

support of his proposal, the Special Rapporteur cited a number of 

concerns, including fragmentation in the field of international criminal law, 

and he echoed the view of six states that work on the topic must avoid the 

unintended consequence of interfering �Z�L�W�K�� �W�K�H�� �,�&�&�¶�V�� �V�\�V�W�H�P�� �R�I��
�F�R�P�S�O�H�P�H�Q�W�D�U�L�W�\��50 

In what may potentially serve as a counterbalance to the Special 

�5�D�S�S�R�U�W�H�X�U�¶�V�� �D�U�J�X�P�H�Q�W�� �W�R�� �D�G�R�S�W�� �W�K�H�� �O�D�Q�J�X�D�J�H�� �W�K�D�W�� �K�H�� �F�R�Q�F�H�G�H�V�� �G�R�H�V�� �Q�R�W��
represent customary international law, he seems to suggest that ICC 

jurisprudence interpreting the definition of crimes against humanity 

establishes a low threshold.51 As to the policy element that is the subject of 
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well as a failure to act,55 a showing of policy at the municipal level,56 and a 

showing of motive, common features, and links between acts.57 The element 

does not need to be formally established in advance of the attack;58 it can be 

deduced from the repetition of acts, preparatory activities, or from a 

collective mobilization.59 It can be established by showing a pattern,60 does 

not need to be accurate or precise,61 may evolve over time,62 and need not be 

carried out by a State actor.63 Also, the prosecutor must prove the individual 

�G�H�I�H�Q�G�D�Q�W�¶�V��mens rea �D�V���³�N�Q�R�Z�O�H�G�J�H���´���E�X�W���Q�H�H�G���Q�R�W���S�U�R�Y�H���W�K�D�W���W�K�H���L�Q�G�L�Y�L�G�X�D�O��
d�H�I�H�Q�G�D�Q�W���³�K�D�G���N�Q�R�Z�O�H�G�J�H���R�I���D�O�O���F�K�D�U�D�F�W�H�U�L�V�W�L�F�V���R�I���W�K�H���D�W�W�D�F�N���R�U���W�K�H���S�U�H�F�L�V�H��
�G�H�W�D�L�O�V���R�I���W�K�H���S�O�D�Q���R�U���S�R�O�L�F�\���R�I���W�K�H���6�W�D�W�H���R�U���R�U�J�D�Q�L�]�D�W�L�R�Q���´64   

By this comment, there are four points with which I hope to have 

succeeded in persuading practitioners and jurists to find comfort, without 

feeling like they are somehow betraying the nature and purpose of the ICC 

or the general progression of human rights and international criminal law. 

First, the entirety of the Rome Statute is not a general codification of 

customary international law (and so stating does not undermine its capacity 

for or contribution to ending impunity for the crimes enumerated in the 

Statute). Second, the lack of international consensus on the elements of the 

�F�U�L�P�H�����³�F�U�L�P�H�V���D�J�D�L�Q�V�W���K�X�P�D�Q�L�W�\���´���S�U�H�F�O�X�G�H�V�����D�W���S�U�H�V�H�Q�W�����W�K�H���H�[�L�V�W�H�Q�F�H���R�I���D�Q�\��
customary definition of the crime that states and tribunals are obligated to 

apply under international law. Third, conceding that there is a lack of 

�L�Q�W�H�U�Q�D�W�L�R�Q�D�O�� �F�R�Q�V�H�Q�V�X�V�� �R�Q�� �W�K�H�� �H�O�H�P�H�Q�W�V�� �R�I�� �D�Q�� �D�F�W�� �W�K�D�W�� �F�R�Q�V�W�L�W�X�W�H�V�� �³�F�U�L�P�H�V��
�D�J�D�L�Q�V�W�� �K�X�P�D�Q�L�W�\���´�� �G�R�H�V�� �Q�R�W�� �G�L�O�X�W�H�� �W�K�H�� �F�X�V�W�R�P�D�U�\�� �L�Q�W�H�U�Q�D�W�L�R�Q�D�O�� �O�D�Z�� �R�U��jus 

55. Id. ¶ 141 (citing International Criminal Court, Elements of Crimes, U.N. Doc.

PCNICC/2000/1/Add.2 at 5 (2000)). 

56. Id. ¶ 142 (citing Situation in the Republic of Kenya, Case No. ICC-01/09, Decision

Pursuant to Article 15 of the Rome Statute on the Authorization of an Investigation into the 

Situation in the Republic of Kenya, ¶ 89 (Mar. 31, 2010)). 

57. Id. ¶ 144 (citing Prosecutor v. Gbagbo, Case No. ICC-02/11-01/11, Decision on the
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accounts for the broad scope of factual scenarios in which a violation might 

occur.67   
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�W�K�H���$�U�J�H�Q�W�L�Q�H���D�S�S�U�R�D�F�K�����W�K�H���W�H�V�W���R�I���Z�K�H�W�K�H�U���D���F�U�L�P�H���Z�D�V���F�R�P�P�L�W�W�H�G���³�S�X�U�V�X�D�Q�W��
to or in �I�X�U�W�K�H�U�D�Q�F�H���R�I���D���6�W�D�W�H���R�U���R�U�J�D�Q�L�]�D�W�L�R�Q�D�O���S�R�O�L�F�\�´72 �P�D�\���Q�R�W���E�H���³�F�D�S�D�E�O�H��
�R�I�� �S�U�H�F�L�V�H�� �G�H�I�L�Q�L�W�L�R�Q�� �R�U�� �P�H�F�K�D�Q�L�F�D�O�� �D�S�S�O�L�F�D�W�L�R�Q���´73 Therefore, a flexible 

approach to the definition that combines certain core elements with a number 

of additional factors to consider, as, for example, those enumerated by the 

Special Rapporteur concerning the policy element, would also enable courts 

to apply the core elements of the crime with uniformity, while effectively 




