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shed light on the dynamics of empathy, depending on both the focus of the 

study and the definition of empathy employed.10 

In this Essay, we explain why virtual courts may alter decision-makers’ 

capacities to empathize, in comparison to both pre-COVID remote 

proceedings and traditional in-person proceedings.  On the whole, the video 

interface on Zoom and comparable platforms probably makes empathizing 

more challenging, although in some respects it may make it easier.  

Especially concerning, however, are the possible effects of virtual 

proceedings on empathy for those who are already subject to empathy 
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influence their own attitudes and behaviors.23  And where the social context 

does not permit flexible interactions between observer and target, these 

mistakes and discrepancies in the perception and construal of others’ 

emotions may go uncorrected.24 

Empathy is also subject to a number of biases.  We will focus on three: 

the egocentric bias, affective realism, and the similarity bias. 

The egocentric bias stems from our tendency to impute our own 

thoughts to others.25  That is, when we think we are empathizing with the 

other person’s thoughts and feelings, we may instead be projecting our own.26  

To be sure, this bias is to some extent unavoidable: “[W]hen one attempts to 

imagine what it is like to be a specific other person, what one is really doing 

is imagining what it would be like to be oneself—how one would feel or 

behave—in the other person’s situation.”27  If what results is a misreading of 

the other’s actual thoughts and feelings, however, it can lead participants in 

legal proceedings to deploy empathy inaccurately or to fail to deploy it at all. 

In addition, empathy, like other social judgments, is influenced by 

affective realism, the tendency for our own subconscious visceral and bodily 

reactions to color our evaluations of others.28  In the courtroom, observers’ 

evaluations of other people’s emotional states—what it is that observers think 

their empathy with others is telling them—may in part reflect their own 

emotional states instead, confounding the understanding of others that 

empathy is supposed to yield. 

Perhaps most important for purposes of the present discussion, empathy 

is subject to the similarity bias: Evaluators are more likely to empathize with 

subjects whom they regard as similar to themselves.29  This may be because 

perceived similarity with the other person facilitates the perspective-taking 
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which often precedes empathy30—it’s easier to adopt the other’s perspective 

if the other’s situation seems familiar.  It may also be because observers feel 

more confident about the congruence between their own affective state and 

what they presume a similar other person is feeling.  This easy empathy based 

on perceived similarity is unavailable to subjects whom the evaluator 

perceives as different or “other.” 

IV. EMPATHY IN VIRTUAL COURTROOMS 

Many have suspected that legal decision-makers find it harder to 

empathize with those they encounter on a screen rather than face-to-face.  For 

instance, the researchers who found that Cook County, Illinois judges set 

higher bail for defendants appearing in court via video than for those 

appearing in person suggested as one possible reason the “dehumanization” 

of the defendants who appeared remotely.31  Only two experimental studies 

published to date, however, have specifically examined mock legal decision-

makers’ empathy toward someone they saw and heard on video versus in 

person.  One study measured responses to child witnesses;32 the other, to 

adult sexual assault complainants.33  Neither found that participants felt less 

empathy for witnesses who testified via closed-circuit television as opposed 

to in person.34  Several studies have found that witnesses who appear in 

person are evaluated as more likable,35 but while likeability may be related 
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to empathy,36 it is not the same thing.  Moreover, these more favorable 

assessments of in-person witnesses tend not to affect participants’ verdicts.37 

In any event, caution is needed in generalizing from these relatively few 

experimental studies, or from the field observations of remote appearances 

at arraignments, bail hearings, and sentencing, to contemporary virtual legal 

proceedings on Zoom or comparable videoconferencing platforms.  As we 

mentioned earlier, various factors apart from empathy deficits may account 

for the disadvantaging of remote subjects.  These include suboptimal access 
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that significantly affects the nature of those interactions and the environment 

in which they occur may affect people’s emotional experiences and the 

effects of those experiences on their behavior and judgment.41  Conducting 

legal proceedings on a video interface rather than primarily or entirely in a 

physical courtroom—literally dis-placing adjudication onto a screen—is 

likely to affect the conditions for experiencing empathy.42  Although in some 

respects remote proceedings may facilitate empathy,43 on the whole, video 

interfaces probably make empathizing more challenging.  Of greatest 

concern are the possible effects of virtual proceedings on empathy for those 

who are already subject to empathy deficits. 

First, the flattening of other people’s physical reality into small head-

and-shoulders video images,44 as well as the reduction of their vocal ranges 

to whatever the technology can accommodate, makes those others’ presence 

less salient.  The less vivid the stimulus, the less intense the response, 

empathic or otherwise.45  At the extreme, decision-makers may dismiss the 

suffering of the real human being who appears to them only on video, as in 

the case of this self-represented litigant at an immigration proceeding: “[The 

immigrant] was sobbing . . . No one even noticed how stressed out she was.  

Everyone was stapling exhibits and passing papers, and then it was over . . . 
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Parkinson’s disease and other neuromuscular conditions. 51  He observed: 

“Videoconferencing offered me more power over the physical environment 

and visual frame for social interaction.  That helped me direct audiences 

toward what I intended to communicate, rather than the movements and 

postures that often distract them.”52 

Third, as has often been noted, standard videoconferencing platforms 

make normal eye contact difficult, if not impossible.  If someone appears to 

be looking at you, he almost certainly isn’t, because he must be looking at 

the camera instead.  And if the person appears to be looking at you, everyone 

else looking at their respective screens has the same impression, so that it is 

impossible for any one participant to appear to be looking uniquely at any 

other.  This lack of mutual, reciprocal gaze has been found to make people 

evaluate others encountered on video as less likeable (and less intelligent) 

than those encountered face-to-face,53 which may, in turn, lessen their 

inclination to empathize with the other.54  Relatedly, it may negatively 

influence evaluations of credibility and assessments of remorse, both of 

which are often affected by the presence or absence of direct eye contact.55 

Fourth, the array of frames on Zoom and even the term “gallery” itself 

suggest a kind of diminishment of the individual participants by representing 

them as mere tiles in a larger grid, shorn of real spatial context.  In the virtual 

courtroom, a judge cannot turn to and face the defendant, and when the judge 

speaks to the defendant, she appears to address everyone in the interface at 

the same time.  These unfamiliar and counterintuitive sightlines interfere 

with participants’ ability to exercise interactional competence:56 the ability 

to recognize and adapt to subtle cues in body language and facial expression, 

which observers understand as a sign of participants’ social (and, in the case 

of judges, lawyers, and expert witnesses, professional) skills. 

Relatedly, participants in virtual proceedings are aware that a screen has 

been interposed between them and every other participant (two screens, 
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actually).  The awareness that one is sitting in front of a screen and that one’s 

interlocutor is not actually nearby inhibits various behaviors, such as 

inclining one’s head or leaning toward the other, which we use in everyday 

life to maintain a connection with and express empathy for the person next 

to us.57  Indeed, appearing only through a screen may tend to make people 

feel generally more withdrawn from the proceedings.58  This lack of 

engagement may translate into less engaging testimony, which, in turn, may 

elicit less empathy.59 

Fifth, lags and glitches in internet connectivity may affect empathy, and, 

like many of the effects we discuss, may be particularly problematic in 
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a useful degree of granularity.65  And fourth: Evaluators under cognitive 

stress may rely more on heuristic cues, including stereotypes,
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Eighth, because it has no “off-stage,” the virtual court has no room for a 

litigant’s family or friends,73 and their absence will change the emotional 

landscape of remote proceedings in ways that remain to be determined.  For 

example, a jury in a criminal trial will not see the defendant’s family 

members in the spectator section and will thus lose those empathy-inducing 

cues to the defendant’s roles as a husband, father, son, or valued member of 

his community.74  But as we have discussed in detail elsewhere, off-stage 

behavior may be harmful as well as helpful to litigants.  For example, 

empathy for criminal defendants may be overridden by empathy (or 

sympathy) toward other spectators, particularly the victims’ family 

members.75 

The absence of a shared physical space in virtual courtrooms is likely to 

exert the most profound influence on the dynamics of empathy, for at least 

two reasons.  First, people intuitively associate greater physical distance with 

greater social distance.76  According to construal-level theory,77 greater 

social distance leads to a stronger tendency to commit correspondence bias 

or the fundamental attribution error.78  
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V. EMPATHY’S ROLE IN ACCURACY AND FAIRNESS 

At bottom, there is no good way to measure empathic accuracy in legal 

proceedings.  One can measure outcomes, and one might also measure the 

role of empathy in the dynamics of decision-making, but ultimately any 

measure will be comparative.  For example, most of the field studies that 

have garnered attention have measured outcomes, concluding that petitioners 

in immigration removal proceedings are less likely to be deported after in
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proceedings, under current conditions, exacerbate empathic divides in ways 

that impose unequal burdens on some types of litigants.  There is substantial 

troubling evidence that empathic divides based on race, social class, 

ethnicity, and gender infect legal proceedings even under the most optimal 

circumstances.  These divides may arise from differences in life experience,89 

or from cultural expectations or implicit “feeling rules”—for example, 

different expectations about the social meaning of eye contact90 or about 

when it is appropriate to show emotion.91  They may be based on or 

exacerbated by prejudice, including gender-based assumptions about what 

makes a witness or complainant credible,92 or the well-documented tendency 

to associate blackness with dangerousness,93 
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education programs can inform judges and lawyers about the risks of 

empathy deficits; model jury instructions can be developed to address them.  

As technological innovation inevitably changes the legal landscape, it is 

essential to ensure that virtual proceedings do not exacerbate existing 

inequities, and, ideally, to explore how they might make adjudication more 

just and equitable. 


