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INTRODUCTION

In an attempt to be inclusive in their treatment of scientific evidence,
courts have stumbled into a rule of law crisis. Rule of law principles work
best when courts apply legal rules in a robust and consistent manner. Given
a known set of facts, there should be a predictable set of outcomes in a given
set of cases. The rule of law does not require perfectly replicated outcomes
each time; after all, cases often have variations that will create some
deviations. But when the rule of law is operating properly, the parties and
society at large should be able to tell roughly where a case will come out.

Today, however, there are tort outcomes that are inconsistent with the
mainstream scientific consensus. Further, there is wide variability in the
outcomes of substantially similar cases. The "liberal thrust" by some courts
to permit expert testimony has resulted in chaos.

"Too often, courts do not fully execute or enforce their 'gatekeeping'
obligation."' Instead, some courts are "allowing juries a role in deciding
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ovarian cancer on talcum powder. The Article then discusses the negative
impacts of allowing unpersuasive science to prevail in court and looks at
possible methods of restoring (and reinforcing) some needed uniformity in
the standards that govern the admissibility of scientific evidence in tort cases.
The Article concludes that science in courtrooms should track mainstream
science and not change in outcome-determinative ways based on location.
When the rule of science is lost in the courts, so is the rule of law. This is
especially problematic in an era where "nuclear verdicts" 6 are becoming
common and "social inflation"7 is 
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and scores of other companies" into bankruptcy, including virtually all
manufacturers of asbestos-containing thermal insulation. 3

After the largest and historically most culpable defendants exited the tort
system in bankruptcy, plaintiffs' attorneys shifted their focus "towards
peripheral and new defendants." 4 The litigation became an "endless search
for a solvent bystander." " "Low dose" defendants associated with
encapsulated products (e.g., gaskets, floor tiles, and automotive friction
products) and residential construction products (e.g., joint compound)
containing chrysotile asbestos fibers became frequent targets in this new
environment.I6

The path for asbestos plaintiffs' lawyers to sue such "low dose"
defendants is the "any exposure" theory of causation. '7 The theory is a
litigation construct developed by plaintiffs' experts to 
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litigation to attenuated defendants.1 8 The theory posits that "any exposure to
asbestos fibers whatsoever, regardless of the amount of fibers or length of
exposure constitutes an underlying cause of injury."1 9 The theory ignores the
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While [decedent's] exposure to [defendant's] gaskets may have contributed
to his mesothelioma, the record simply does not support an inference that it
was a substantial cause of his mesothelioma. Given that the Plaintiff failed
to quantify [decedent's] exposure to asbestos from [defendant's] gaskets
and that the Plaintiff concedes that [decedent] sustained massive exposure
to asbestos from [other] sources, there is simply insufficient evidence to
infer that [defendant's] gaskets probably, as opposed to possibly, were a
substantial cause of [decedent's] mesothelioma. 31

According to the court, "saying that exposure to [defendant's] gaskets
was a substantial cause of [decedent's] mesothelioma would be akin to saying
that one who pours a bucket of water into the ocean has substantially
contributed to the ocean's volume." 3 2

The Ninth Circuit rejected the "any exposure" theory in Mclndoe v.
Huntington Ingalls Inc.33 The court said that allowing causation in asbestos
cases to be established from fleeting encounters is "precisely the sort of
unbounded liability that the substantial factor test was developed to limit."3 4

The Texas Supreme Court rejected the any exposure causation approach
in Borg-Warner Corp. v. Flores.35 In Flores, the 
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A few courts have ruled contrary to the overriding trend in the case law.40

California courts in particular have issued extreme rulings with regard to
permitting any exposure testimony and allowing insignificant exposures to
be deemed causative 41 -contrary to the California Supreme Court's
landmark decision in Rutherford v. Owens-Illinois, Inc.42

In Rutherford, the California Supreme Court followed "traditional tort
principles" 43 and established the "substantial factor" test for determining
causation in asbestos personal injury cases. 4 4 Over the past two decades,
however, "the 'substantial factor' test somehow became less 'substantial"' in
asbestos cases. 45 Now, a California plaintiff can establish "at least a triable
issue on substantial factor causation, no matter what the evidence showed
about the significance-or lack thereof-of the dose of asbestos received
from that exposure."46

For example, in Davis v. Honeywell International, Inc.,47 a brake worker
exposure case, defendant Honeywell moved to exclude plaintiff's "any
exposure" theory expert on the ground that the testimony should be excluded
under Sargon v. University of Southern California.48 In Sargon, a non-
asbestos case, the California Supreme Court said that expert testimony must
not be speculative and that "trial courts have a substantial 'gatekeeping'
responsibility." 49 The Davis court, however, affirmed the admission of the
plaintiff expert's testimony, bluntly stating that the "aim ... is not to admit
only persuasive expert opinion."50 The court added, "we simply disagree with

Chesterton Co., 78 A.3d 605 (Pa. 2013); Ford Motor Co. v. Boomer, 736 S.E.2d 724 (Va. 2013);
see also Parkerv. Mobil Oil Corp., 857 N.E.2d 1114 (N.Y. 2006) (benzene); Blanchard v. Goodyear
Tire & Rubber Co., 30 A.3d 1271 (Vt. 2011) (benzene).

40. See Dixon v. Ford Motor Co., 70 A.3d 328 (Md. 2013); Chapin v. A & L Parts, Inc., 732
N.W.2d 578 (Mich. Ct. App. 2007) (expert's testimony was admissible); Buttitta v. Allied Signal,
Inc., No. A-5263-07T1, 2010 WL 1427273 (N.J. Super. Ct. App. Div. Apr. 5, 2010).

41. Jason Litt et al., Returning to Rutherford: A Call to California Courts to Rejoin the Legal
Mainstream and Require Causation Be Proved in Asbestos Cases Under Traditional Torts
Principles, 45 SW. 
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courts in other jurisdictions that conclude the 'every exposure' theory cannot
be reconciled with the fact that mesothelioma and other asbestos-related
diseases are dose dependent.""

Most recently, a California Court of Appeal in Friedman v. American
Biltrite, Inc.52 overturned a directed verdict for a defendant where plaintiff's
expert testified that plaintiff's proximity as a bystander to vinyl floor tile
installation in a single room of his house during a one- to maybe three-day
period over fifty years ago contributed to plaintiff's risk of mesothelioma.
The trial court remarked, "Really, can it get any thinner than that? I don't
think so."5 3 The trial court added, "This case must be at the very lowest level
of causation that is likely to be heard by this or any other court."54 The
appellate court, however, said that a directed verdict for the defendant was
unwarranted. Pursuant to Davis, the appellate court said, "It is for the jury to
resolve the conflict between the every exposure theory and any competing
expert opinions."5 5 Again, the court was more invested in protecting a theory
of liability than in ensuring that persuasive science carried the day.

II. ROUNDUP LITIGATION

In 2015, the International Agency for Research on Cancer (IARC), the
cancer research arm of the United Nations' World Health Organization,
published a finding that glyphosate-the active ingredient in Roundup, a
commonly used herbicide originally produced by Monsanto-is "probably
carcinogenic to humans."56 The IARC working group's report paid particular
attention to Non-Hodgkin's Lymphoma ("NHL"), a cancer that starts in the
lymphatic system.57

IARC's finding is a departure from the long-running scientific
consensus that glyphosate does not pose cancer risks at human level doses.58

51. Id. at 597 (emphasis added).
52. No. B291411, 2019 WL 2520688 (Cal. Ct. App. June 19, 2019).
53. Id. at *6.
54. Id. at *7.
55. Id. at *13 (quoting Davis, 199 Cal. Rptr. 3d at 586).
56. See INT'L AGENCY FOR RESEARCH ON CANCER, WORLD HEALTH ORG., IARC

MONOGRAPHS ON THE EVALUATION OF CARCINOGENIC RISKS TO HUMANS Vol. 112, SOME
ORGANOPHOSPHATE INSECTICIDES AND HERBICIDES 398 (2015), https://publications.iarc.fr/549;
see also INT'L AGENCY FOR RESEARCH ON CANCER, WORLD HEALTH ORG., Q&A ON
GLYPHOSATE (2016), https://www.iarc.fr/wp-content/uploads/2018/11/QAGlyphosate.pdf.

57. See Kathryn Z. Guyton et al., Carcinogenicity of Tetrachlorvinphos, Parathion,
Afalathion, Diazinon, and Glyphosate, 16 LANCET 490 (2015),
https://www.thelancet.com/journals/lanonc/article/PIIS1470-2045(15)70134-8/fulltext.

58. See Nat'l Ass'n of Wheat Growers v. Becerra, No. 2:17-cv-2401 WBS EFB, 2020 WL
3412732, at *2 (E.D. Cal. June 22, 2020) ("IARC classified glyphosate as 'probably carcinogenic'

444 [Vol. 49
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For example, the U.S. Environmental Protection Agency "does not currently
consider glyphosate likely to cause cancer." 9

What prompted the IARC finding? Unlike regulatory agencies, which
concern themselves with actual threats from known health risks, the IARC
seeks to identify hazards, not risks:

[IARC's] decision that a substance is "probably carcinogenic to humans" is
a hazard assessment-merely the first step in determining whether the
substance currently presents a meaningful risk to human health. IARC
leaves the second step-risk assessment-to other public health entities.
Moreover, even with its hazard assessment, IARC makes clear that although
it uses the word "probably," it does not intend for that word to 



SOUTHWESTERN LAW REVIEW

room for deference to experts in close cases than might be appropriate in
some other Circuits. "64

Judge Chhabria called the Roundup plaintiffs' general causation
evidence "rather weak"65 and "shaky," 66 concluding that "[t]he evidence,
viewed in its totality, seems too equivocal to support any firm conclusion that
glyphosate causes NHL." 67 Yet, he denied summary judgment to Monsanto,
stressing 

ChhabWESg judg12 1g and 2ent  
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are no risks to human health from the current registered uses of glyphosate
and that glyphosate is not likely to be carcinogenic to humans." 73 The United
States took the position in December 2019 that a cancer warning on
glyphosate-based products would "constitute[] prohibited misbranding"
because the change would "warn[] of a cancer risk that, according to EPA's
assessment, does not exist."7 4 In August 2019, EPA wrote:

EPA disagrees with IARC's assessment of glyphosate. EPA scientists have
performed an independent evaluation of available data since the IARC
classification to reexamine the carcinogenic potential of glyphosate and
concluded that glyphosate is "not likely to be carcinogenic to humans."
EPA considered a more extensive dataset than IARC, including studies
submitted to support registration of glyphosate and studies identified by
EPA in the open literature as part of a systematic review.71
These are extraordinary positions for the United States to 
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subtypes. 78 The North American Pooled Project, funded by the National
Institutes of Health, also 
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III. TALC LITIGATION

In January 2020, the Journal of the American Medical Association
published the results of an original investigation in which it announced that,
after examining four cohort populations involving more than 250,000
women, "there was not a statistically significant association between use of
[talcum] powder in the genital area and ovarian cancer."8 7

By the time of the JAMA article, however, defendant Johnson &
Johnson was facing thousands of lawsuits brought by plaintiffs alleging that
talcum powder products used for feminine hygiene purposes had caused their
ovarian cancer.

The origin point of the "talc litigation" was a trial in South Dakota
federal court, Berg v. Johnson & Johnson.88 In Berg, the plaintiff sued
Johnson & Johnson, alleging that its talc products had caused her cancer, and
that the products "did not include any warnings regarding the possible
hazards of applying talc to a woman's perineum."89

In preparing for a summary judgment motion, Johnson & Johnson
challenged the testimony of the plaintiff's experts, an epidemiologist who
had conducted a prior study of ovarian cancer and talc (Dr. Cramer) and a
toxicologist (Dr. Rosenthal). 90 In deciding whether to admit the expert
testimony, the trial court cited Eighth Circuit precedent that interpreted Rule
702 as "clearly [a rule] of admissibility rather than exclusion," and set a low
bar: "An expert's opinion should be excluded 'only if it is so fundamentally
unsupported that it can offer no assistance to the jury.'"91

Johnson & Johnson's primary target for exclusion was Dr. Cramer, the
epidemiologist. The company sought to exclude his testimony as unreliable
for various reasons, including:

" He did not rule out alternative causes of ovarian cancer.92

" His testimony conflicted with "existing scientific literature" that
showed a much lower chance of contracting ovarian cancer after
exposure to talc. 93

87. Katie M. O'Brien et al., Association of Powder Use in the Genital Area with Risk of
Ovarian Cancer, 323 JAMA 49, 49-59 (2020).

88. 940 F. Supp. 2d 983 (D.S.D. 2013).
89. Id. at 987.
90. Id.
91. Id. at 988 (quoting Sappington v. Skyjack, Inc., 512 F.3d 440, 448 (8th Cir. 2008)).
92. Id. at 991.
93. Id.
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investors have faith that our nation follows the rule of law. The attractiveness
of our nation as a place for investors to deploy their capital is diminished
when lawsuit outcomes are unpredictable and divorced from mainstream
science.

V. POSSIBLE REFORMS

Sound science does not change from one jurisdiction to the next and is
"neither conservative nor liberal."o 9 Thus, it is not clear why we should
tolerate wide divergences in the treatment of scientific evidence. This
disarray undermines uniformity and predictability in the law and encourages
forum-shopping.

1. Change the Rules

Federal Rule of Evidence 702 governs the admissibility of expert
evidence and was rewritten to incorporate the various Daubert factors
announced by the United States Supreme Court." Widespread inconsistency
in the application of Rule 702 supports the need for reform to secure the
promise of Daubert. "1 As Professor David Bernstein and defense
practitioner Eric Lasker explain, "Many courts continue to resist the
judiciary's proper gatekeeping role, either by ignoring Rule 702's mandate
altogether or by aggressively reinterpreting the Rule's provisions."ii2 They
have proposed an amendment to Rule 702 to remedy the inconsistent
enforcement of expert testimony gatekeeping that exists today. i3

Additional proposed amendments to Rule 702 have been offered by
Lawyers for Civil Justice "to remedy the widespread inconsistencies" in the
Rule's application by clarifying that:

(1) [T]he proponent of the expert's testimony bears the burden of
establishing its admissibility; (2) the proponent's burden requires
demonstrating the sufficiency of the basis and reliability of the expert's
methodology and its application; and (3) an expert shall not assert a degree

109. Joe G. Hollingsworth & Mark A. Miller, Inconsistent Gatekeeping Undercuts the
Continuing Promise of Daubert 14 (Wash. Legal Found., Critical Legal Issues: Working Paper
Series No. 213, 2019), https://www.wlf.org/wp-content/uploads/2019/07/7-19HollingsworthMiller
WPfinal.pdf.

110. See FED. R. EVm. 702 advisory committee's note to 2000 amendments.
111. See Bernstein, supra note 3.
112. See David E. Bernstein & Eric G. Lasker, Defending Daubert: It's Time to Amend Federal

Rule of Evidence 702, 57 WM. & 
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2. Change the Strategies

Advocates also may consider pressing harder on abuse of discretion
rulings at the appellate phase. Challenging an abuse of discretion is not easy,
but it is possible. Appellate courts (and ultimately the United States Supreme
Court) need to see how affirming "discretionary" evidentiary calls create
chaos (in the form of doctrinal splits) among the federal circuits. If one of the
purposes of the United States Supreme Court is to ensure uniformity among
federal rulings, then showing the Court how discretionary rulings lead to
different outcomes in similar cases should help bring about more definitive
guidance.

Similarly, opponents of unpersuasive scientific evidence should
continue to stress that, regardless of any perceived "liberal thrust," the burden
of establishing admissibility remains on the proponent.

CONCLUSION

The trends we have identified reinforce the wisdom of Judge Posner's
observation more than twenty years ago: "[T]he courtroom is not the place
for scientific guesswork, even of the inspired sort. Law lags science; it does
not lead it." 2 o When law lags science, it can be informed by it, and the
various stakeholders in litigation can be confident that causes of action and
questions of evidence are all based on both sound scientific consensus and
the rule of law. When law attempts to lead science instead, by converting
cutting-edge findings (or even just questions) into new causes of action, then
it risks the credibility of both disciplines.

120. Rosen v. Ciba-Geigy Corp., 78 F.3d 316, 319 (7th Cir. 1996).
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