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Abstract  
Modern international humanitarian law (IHL) implements the principle 

of proportionality with an individualized assessment imposing specific 
requirements to minimize harm to civilians. In contrast, armed conflicts at 
sea rely on a vessel-based construct of an older body of law composed of 
longstanding yet potentially antiquated treaties, and its subjective assessment 
of customary international law molded by State practice. This paper analyzes 
the development of the principle of proportionality in each body of law, 
contextually focusing on civilian crew members aboard naval auxiliaries and 
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I.  INTRODUCTION! 

This paper compares how the law of naval warfare and modern 
international humanitarian law (IHL) developed primarily through the 
Geneva Conventions of 1949 and its Additional Protocols of 1977 each 
implement civilian protections through the principle of proportionality, 
particularly in the context of civilians serving as crew members aboard naval 
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directly participate lose their protected status and may be directly targeted 
and subject to criminal prosecution.# In contrast, the law of naval warfare 
largely pre-dates the post-World War II agreements formalizing civilian 
protections. Instead, it establishes a vessel-based construct made at a time 
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warfare, in light of historical State practice and the older agreements, was 
arguably left unclear. This is particularly true in the context of civilian 
protections.
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individual forfeits protection become much easier when one needs to only 
assess the platform. 

A third distinct difference arising from the vessel-based focus of the law 
of naval warfare is the significantly weakened, or even nonexistent, scope of 
any individual protections from direct attack based on a crew member’s 
civilian status. Their protection accrues from the status or actions of the ship. 
Specifically, the attacker need only determine whether the ship is a lawful 
military objective, largely ignoring the presence of any civilian crew 
members who may be aboard, absent unusual circumstances.!< Moreover, the 
requirement to remove civilians prior to attacking the vessel may still be a 
formal part of the law but in practice has been largely ignored.!! 

This final distinction between these two legal constructs appears to 
create a significant divergence in their application of the principle of 
proportionality. The individualized concept developed in modern IHL to 
minimize collateral damage prohibits an attacker from directly targeting 
civilians, and from conducting attacks where the incidental 
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explores the development of these differences, first taking a look at modern 
IHL. 

II. CIVILIAN PROTECTIONS UNDER MODERN INTERNATIONAL 
HUMANITARIAN LAW 

Additional Protocol (AP) I to the Geneva Conventions of 1949 is the 
linchpin providing the modern legal underpinning requiring States to 
formally safeguard civilians in armed conflict.  Over 170 States have 
formally ratified and acceded to its provisions.!% Notably, the United States 
has signed but not ratified AP I and considers many of its provisions as 
customary international law.!& It considers the language in some important 
provisions, including those relating to the protection of civilians, to reflect 
only a customary principle, and not a precise reflection of customary 
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are taking part in the hostilities.”"( However, there is a clear legal distinction 
between civilians who intentionally place themselves in the vicinity of a 
military objective for the express purpose of shielding that military objective 
from attack, and civilians who work there to perform legitimate duties in 
support of combatant forces.") In the former, the party using civilians as 
human shields assumes responsibility for the harm inflicted even as the 
attacker must continue to take feasible precautions to avoid or minimize 
harm.#< Civilians who willingly act as human shields for military objectives 
may be deemed to be directly participating in hostilities, and targeted 
directly.#! Those lawfully providing support to combatant forces as civilians 
accompanying the force, or as civilian merchant crews, certainly face the risk 
of personal injury or death given their presence on a military objective. But 
since their presence is authorized, any attacker applying the IHL framework 
should consider the accompanying civilians and take feasible precautions to 
minimize harm to them.#" 

To ensure civilians benefit from the legal protections they enjoy, AP I 
Article 48 requires combatants to distinguish themselves from the civilian 
population.##

:-:31#0%-/(
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prohibition in any international convention for civilians to directly participate 
in hostilities.#' Second, AP I Article 51 gives civilians “general protection 
against dangers arising from military operations” by prohibiting efforts to 
make civilians the object of attack. Civilians continue to enjoy this protection 
“unless and for such time as they take a direct part in hostilities.”#( To 
maximize such protection, an attacker must avoid attacks where the harm 
inflicted on civilians outweighs the expected military advantage to be 
gained.#) Further, the attacker must take all feasible measures to minimize 
any incidental loss of civilian life.$< Under this modern construct, civilians at 
sea would enjoy a number of targeting protections so long as they refrain 
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when medical personnel may forfeit protection from harm, the AP I 
Commentary confirms that “…the definition of ‘harmful’ is very broad. It 
refers not only to direct harm inflicted on the enemy, for example, but also 
to any attempts at deliberately hindering his military operations in any way 
whatsoever.”$' Moreover, the acts can also include benefits to one’s own side 
which have a detrimental effect on enemy military operations.$( In its report 
on this issue, the ICRC’s group of experts found the threshold was satisfied 
for any act “that adversely affect[ed] or aim[ed] to adversely affect the 
enemy’s pursuance of its military objective or goal.”$) This is a fairly low 
threshold to satisfy in the context of civilian mariners operating on a naval 
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military operation designed to directly cause the required threshold of 
harm.”%# The ICRC also recognizes that direct participation can be a team 
sport. The harm inflicted on the enemy often requires a symphony of 
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connected to military operations;” and several others.%' It further provides 
examples of actions which could constitute direct participation in hostilities, 
including supplying weapons and ammunition in close geographic or 
temporal proximity to their use.%( Similar to the ICRC test, application of 
these factors to a naval auxiliary providing support to combatant forces 
would require a contextual look at the situation. The delivery of ammunition 
to a warship seeking to engage the enemy in close temporal or geographic 
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III. THE DEVELOPMENT OF CIVILIAN LEGAL PROTECTIONS IN THE LAW OF 
NAVAL WARFARE 

While the law of naval warfare has a long history reaching back 
centuries, its modern underpinnings can date back to 1856 as a seminal 
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generally only subject to visit, search, and capture.&% If the search produced 
contraband, the warship could then take the merchant ship to a prize court; it 
could destroy it only in exigent circumstances after safeguarding its crew.&&  
These provisions, if followed, would protect civilians at sea quite well. 

The advent of the submarine in World War I made it almost impossible 
to effectively abide by these legal requirements. Enemy merchant ships were 
routinely attacked without warning and without first placing civilians aboard 
into a place of safety prior to the destruction of their ship.  Submarines had 
neither the space aboard nor the time to take these steps without exposing 
themselves to mortal danger because the British took control of its merchant 
marine, armed its merchant ships,&' directed them to automatically attack 
German submarines coming within a certain range,&( and even developed Q-
ships, which posed as harmless merchant vessels to lure German submarines 
close in before attacking them with guns hidden on the deck.&) The pre-war 
presumption of innocent, unarmed civilian-manned merchant ships proved 
largely false, as civilians were now present on armed ships deemed military 
objectives as naval auxiliaries. It called into question whether the carefully 
structured construct developed before the war would continue to remain 
legally valid. 

After the war States opted to keep the pre-war requirements intact, even 
explicitly extending their provisions to submarines. President Wilson had 
justified to Congress his request for a state of war with Germany on the 
German refusal to properly adhere to those pre-war agreements which he 
believed prohibited attacks against merchant ships without first placing 
passengers into a place of safety.'< The London Naval Treaty of 1930 
reaffirmed these requirements for both surface ships and submarines, citing 
them “as established rules of international law,” remaining permanently in 
force even as the other provisions of the agreement expired in 1936.'! It did 
provide exceptions to the requirement of removing merchant ship crews “in 
the case of persistent refusal to stop on being duly summoned, or of active 

 

 65. 1913 Oxford Manual, supra note 7, art. 31-32. 
 66. Declaration concerning the Laws of Naval War, UNIV. OF MINN.: HUM. RTS. LIBR., 
Feb. 26, 1909, at Ch. IV [hereinafter 1909 London Declaration]; 1913 Oxford Manual, supra note 
7, art. 104. 
 67. C=*31-;,D.,G48;/+,,M!"#$%&'(%&?)O")S$*+)
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resistance to visit or search.”'" The London Protocol in 1936 further 
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the Nuremberg court to impose no punishment on German Grand Admiral 
Karl Doenitz for violating Article 22 of the London Naval Treaty which 
applied the London Protocol to submarines.(! The court recognized Doenitz 
only reluctantly abandoned the protocol in light of these British practices,(" 
which converted many Allied merchant ships into naval auxiliaries. 

The Nuremberg court found it particularly improper to impose 
punishment when the Allies also practiced unrestricted submarine warfare, 
targeting enemy merchant ships without safeguarding their crews, ostensibly 
considering them military objectives due to their full integration with enemy 
fighting forces.(# It took less than twenty-four hours after the Pearl Harbor 
attack for the United States to direct its fleet to “execute unrestricted air and 
submarine warfare against Japan.”($ The justification may have been deemed 
reprisal for the surprise attack,(% but a post-war alibi indicated it was 
impossible to distinguish between civilian Japanese merchant ships and 
military enemy naval auxiliaries.(& This suggested the civilian-manned 
Japanese merchant fleet had been incorporated into its combatant fleet, and 
in fact it had been placed under military control early in 1941, prior to the 
outbreak of war.(' As naval auxiliaries, these vessels clearly became lawful 
military objectives which obviated the need to apply the London Protocol’s 
requirement to remove any civilian crew members to a place of safety prior 
to attack. By the close of World War II, the vessel-based construct appeared 
to support the targeting of civilian-manned naval auxiliaries without regard 
to the civilian status of those aboard. It is now time to examine any impact 
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IV. IMPACT OF THE MODERN CONCEPT OF THE PRINCIPLE OF 
PROPORTIONALITY ON THE LAW OF NAVAL WARFARE 

AP I participants found it challenging to apply to naval conflicts their 
newly-christened individualized civilian protections so eagerly embraced in 
the land domain. Belligerents had relied on the vessel-based construct created 
by the traditional law of naval warfare to consider enemy merchant ships as 
naval auxiliaries almost as if they had been converted to warships under 
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Institute of Humanitarian Law, and probably the most eminent modern 
compilation of the law of naval warfare, it incorporates the requirement to 
avoid targeting civilians directly.)% It further includes the principle of 
distinction, acknowledging the lack of formal treaty provisions but ultimately 
making a conclusory statement affirming the requirement as “an essential 
element of that body of law, no matter how inchoate...”)& It also assimilates 
the principle of proportionality to mandate an assessment of the military 
advantage gained against the harm inflicted on civilians or other protected 
persons,)' and fully embraces AP I Article 52(2)’s definition of military 
objectives.)( 

After validating these principles as an integral part of the law of naval 
warfare under customary international law, San Remo Manual participants 
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In contrast to the principle of distinction, the way in which the principle 
of proportionality applies to the maritime domain is not articulated well. The 
principle is incorporated as an integral component of maritime conflict in the 
law of war manuals of the United States,!<' Germany,!<( the United 
Kingdom,!<) Australia,!!< New Zealand,!!! Norway,!!" Israel,!!# Denmark,!!$ 
China,!!% and many others.!!& They adopt almost uniformly the list of 
activities identified in the San Remo Manual which could render a ship a 
military objective, authorize attacks on such vessels without warning, and 
blandly incorporate the proportionality language of AP I Article 57. But with 
one exception, they do not articulate any differences in how proportionality 
is applied at sea in contrast to other warfare domains, seemingly implying the 
individualized assessment used ashore remains valid in a maritime context.!!' 
The International Committee of the Red Cross (ICRC)’s database of 
customary IHL also lacks any amplifying clarification.!!( Even the San Remo 
Manual Commentary does not flesh out whether proportionality is 
implemented differently at sea than ashore. Indeed, in applying the principle 
in the context of the German attack on the Lusitania in 1915, it suggests the 
number of civilians aboard may have rendered the attack disproportionate 
relative to the military advantage gained in destroying its military cargo.!!) 
Although this suggests an individualized proportionality assessment should 
be applied for non-warships rendered a military objective, this example may 
reflect international consensus only in the case of a passenger vessel which 
has been lawfully deemed a military objective, as it is one of the specially 
exempted vessels entitled to additional protections.!"< The lack of clarity is 
particularly relevant for civilian mariners providing lawful support aboard 

 

 107. D/D,L*5,/:,W*3,M*+0*1, supra note 9, ¶¶ 13.5.2, 5.12.3.3; NWP 1-14M, supra note 
22, ¶ 8.3.2. 
 108. German Navy Law of War Handbook, supra note 102, ¶ 1001. 
 109. UK Law of War Manual, supra note 102, ¶ 15.22.1. 
 110. Australian Law of War Manual, supra note 102, ¶ 6.26. 
 111. DM 69 (2d Ed) New Zealand Defence Forces Manual of Armed Forces Law, Vol. 4, 
2017, ¶ 10.4.12. 
 112. Norwegian Manual of the Law of Armed Conflict (English), 2018, ¶ 10.32. 
 113. ICRC Database of Customary International Law, Practice Relating to Rule 14, 
Proportionality in Attack,  https://ihl-databases.icrc.org/customary-ihl/eng/docs/v2_rul_rule14 
(last visited Nov. 3, 2020) [hereinafter ICRC Database]. 
 114. Id. 
 115. People’s Republic of China Law of Armed Conflict Manual, 203 (2003). 
 116. See ICRC Database, supra note 113. 
 117. Id. 
 118. Id. 
 119. SRM Commentary, supra note 96, ¶ 46.5. 
 120. D/D,L*5,/:,W*3,M*+0*1, supra note 10, ¶ 13.5.2.1; SRM, supra note 7, ¶ 47(e). 
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naval auxiliaries, since they work on a military objective without the ability 
to minimize the danger should the enemy wish to attack the ship. 

Any discussion on how proportionality applies to civilians aboard naval 
auxiliaries should understand the larger dialogue on how the principle applies 
to any civilian providing lawful support to combatants at a military objective. 
The United States has struggled to determine how it believes proportionality 
should apply in this latter context. The June 2015 version of the DoD Law of 
War Manual explicitly rejected an express prohibition on attacking such 
civilians because the civilians assumed the risk of harm.!"! This position 
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allowing attacks on civilian ships deemed a military objective without 
consideration of any civilians aboard. 

The 1982 Falklands/Malvinas conflict between Britain and Argentina 
may offer another contemporary example. Each side directed and controlled 
civilian vessels crewed mainly by civilians to carry out activities, including 
belligerent acts, in support of combatant forces. The British requisitioned 
civilian merchant vessels to support its combatant forces, including the 
Atlantic Conveyer, which delivered critical fighter jet aircraft and other 
equipment to British forces in the combat area of operations.!#$ When the 
ship was subsequently struck by Argentine missiles, killing several civilian 
crew members, the British lodged no complaints about any potential 
violations of international law by Argentina. Similarly, Argentina placed 
under military control the civilian fishing trawler Narwal, manned almost 
exclusively by civilians, to collect intelligence about the British maritime 
task force.!#% Clearly a belligerent act, the British subsequently attacked and 
boarded the ship.!#& Argentina did not criticize the British actions as illegal 
even as it suffered the death of one civilian mariner. This contrasts with 
Argentina’s strong legal criticism of the sinking of the General Belgrano 
outside the declared British maritime exclusion zone, which demonstrates 
Argentina’s willingness to legally object to enemy actions which it 
considered contrary to the law of naval warfare.!#' 

A contrasting view is found in the findings of the 2010 Turkel 
Commission. Israel asked a group of distinguished Israeli and non-Israeli 
legal experts to examine the legality of its use of military force to board the 
Mavi Mamara, a civilian passenger vessel seeking to breach an Israeli 
blockade against Gaza. After the ship refused an Israeli request to board the 
vessel, Israel boarded it using military force. While most civilians aboard the 
ship did not physically oppose the boarding, a smaller subgroup did so, 
resulting in several casualties on both sides.!#( The commission 
acknowledged the ship became a valid military objective under the law of 
war, but fully applied the civilian protection provisions embraced in AP I as 
the basis for any military attacks against the ship. The commission found that 
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C*.6*4B+,V/10.-,44:,W*3,*+9,D461/.*7>,462,(2005). 
 135. Id. at 363. 
 136. Id. 
 137. Hundimiento del General Belgrano - Comunicados oficiales, L*,N*74D+, May 4, 1982, 
https://web.archive.org/web/20130517050451/http:/www.elhistoriador.com.ar/documentos/dictad
ura/hundimiento_del_general_belgrano_comunicados_oficiales.php. 
 138. Turkel Commission, supra note 103, ¶¶
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a proportionality assessment was required except against those civilians who 
were directly participating in hostilities.!#) 

[U]nder international humanitarian law, the flotilla vessels became valid 
military objectives once they resisted capture. However, the presence of 
civilians on board the vessels is relevant to the assessment of the principle 
of “proportionality” discussed above. For instance, had the !"#$%!"&'"&"%
been “attacked,” Israeli forces would have had to assess whether the 
expected incidental loss of civilian life or injury to civilians would be 
excessive in relation to the concrete and direct military advantage 
anticipated by the attack.!$< 
The affirmation of an individualized proportionality assessment may 

reflect a contextual understanding unique to this case. There was a clear 
distinction between crew members who sought to resist the boarding and a 
larger group of civilians known to acquiesce in it. This could have been 
deemed an unusual situation where the attacker could not presume the entire 
crew or embarked passengers supported the actions which gave rise to the 
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debate in the absence of a codified tradition, and where an international 
consensus in light of modern IHL standards can be challenging to identify. 
For civilian crew members embarked on naval auxiliaries, the law of naval 
warfare likely imposes no obstacles to having their ship targeted as a military 
objective without regard to their presence as civilians. Efforts to incorporate 
individualized norms must originate with States who see value in altering the 
current construct. 


