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Historically, wars have killed millions of innocent human beings,
displaced 
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I. INTRODUCTION

If strategic advocates propose that success can be attained only by violating
noncombatant immunity, the moral judgment is simple: there is no
justifiable war that is pursued by murderous conduct. A more complex
decision arises when the proposal is that standards of proportionality must
be loosened to achieve success. The nature of the proportionality criterion
is that it is inherently open to revision; a claim that is too tightly drawn and
should be revised in the name of a competing norm cannot be instantly
rejected. But continuous, incremental relaxation of standards of
proportionality can yield simply another version of "must win".

- Bryan J. Hehir, 1999

Today, while the precision of weapons might have improved, 2 we
continuously see in modern warfare increased casualties of noncombatant,
innocent people and the destruction and destabilization of countries due to
greed, disrespect for humanitarian law, and the national interests of
superpowers in oil and regime change.4 It 
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they are unjustified.' Further, pacifists claim that no wars-at present, past,
or future-can justify the 
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A. Smokescreens

However, realists can claim false just cause for aggression only as a
strategy. From this viewpoint, a realist who claims moral justification is
either using it as a smokescreen or delusion. In delusional cases, a leader
believes he is guided by moral values when in fact he is guided by his own
national interest. Because, even if there are moral reasons in such cases, there
are still pressing national interests that are on their own capable of motivating
war.44 By contrast, in smokescreen cases, the real agendas and reasons for
waging war to appease national interests are not acknowledged in public.
Instead, moral justification is used as a legal basis for aggression. 45 It can
therefore be argued that those who use smokescreens are not realists in a real
sense; if they really believe that what they are doing is right, they would not
use a just war theory narrative to justify their actions. A need to publicly
justify their actions by another approach also tells us that realist beliefs are
not acceptable in themselves by realists, and they are acting hypocritically.

B. International Relations

Some realists are realists in warfare but not in international relations.46

For example, such a person believes that waging a war for national interests
is fine, but the same aggressive state is bound by international laws in terms
of international relations.4 7 But such beliefs are oxymoronic because the
same laws that govern international relations restrict all states from waging
wars without justifiable cause. 48 These beliefs are also hypocritical. On one
hand, realists may allow their own states to wage wars on others for purposes
of national interests. On the other hand, they will not allow other states to
engage in similar aggression, citing a lack of a justifiable cause and calling it
a blatant violation of international law. In response, realists would say that
they only believe in supporting their national interests and not the national
interests of enemy states. But, if the whole world were to adopt a realist
approach-where every state 
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own subjects, but for gross violations of the law of nature and of nations,
done to other states and subjects."7 5

In keeping with De Vitoria and Grotius, the present form of just cause,
inscribed in the U.N. Charter, prohibits all resort to the use of force, except
for self-defense 76 or, with the authorization of the UNSC, in situations of
threat to the peace and security of the world.77 A crucial question in just
cause, therefore, is whether both sides of a war can have justice on their side.
What if both sides claim to have just cause? It is believed that a just war
cannot be fought if both sides have just cause. De Vitoria established that
"[i]f it is agreed that both parties have right and justice on their side, they
cannot lawfully fight each other, either offensively or defensively." 78

A critic of self-defense, David Rodin provides a pacifistic argument that,
just as it is unacceptable in domestic life to use lethal force on a sleeping
attacker, it is similarly unjust to allow for the targeting of sleeping soldiers
in war.79 However, it is pertinent to note that an individual attack is an
isolated event, whereas a war is a series of events. As explained by David
Fisher, an expert on War Studies: if an individual attacker is asleep, he can
be apprehended and thus no longer pose a threat. In comparison, the fact that
a soldier is sleeping does not mean that the threat to a country has ceased; the
sleeping soldier will resume fighting when he wakes up. Therefore, killing
a sleeping soldier cannot be equated with the killing of a sleeping individual
attacker.80

C. Right Intention

Under just cause, the right intention to fight a war is to establish peace
and rectify a wrong."i Aquinas believed though that "even if a war is
declared by a legitimate authority and for a just cause," it may nevertheless

75. HUGO GROTIUS, ON THE LAW OF WAR AND PEACE 247 (Archibald Colin Campbell trans.,
Jazzybee Verlag 2017) (1625).

76. U.N. Charter art. 51.
77. U.N. Charter arts. 39-51; LANGO, supra note 70, at 22-33.
78. Diego Panizza, Political Theory and Jurisprudence in Gentili's De Iure Belli: The Great

Debate Between "Theological" and "Humanist" Perspectives from Vitoria to Grotius, in 
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"be rendered unlawful by a wicked intent."82 Although a war can have a
variety of motivations, the dominant intention decides its legality. Generally,
greed and cruelty are seen as impermissible intentions for waging a war.83

For instance, in the Iraq invasion, the just causes claimed were the alleged
Iraqi involvement in the 
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its wicked intentions, the US claimed to be fighting for its national interests9

and to deter the use of chemical weapons by the Assad regime. 92

D. Last Resort

The last resort requirement of just war theory dictates that all viable
peaceful solutions that have a reasonable chance of achieving just cause must
be exhausted before 

the use of force is permitted.

93 
Put another way, "every

non-military 

option 

for meeting the threat in question [has] been explored,
with reasonable grounds for believing that other measures will not
succeed." 94 The reason for this is straightforward: wars are terrible and
efforts should be made to avoid them in order to reduce the suffering of
humankind and the waste of resources. 95 Therefore, nonviolent alternatives,
such as sanctions, mediation, and diplomatic negotiations, must be resorted
to before using force. 96 However, on occasion-for example in situations of
economic sanctions-innocent human beings are found to be more affected
by nonviolent means than they would have been by violence. 97 Moreover,

there 
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do not outweigh the possible benefits sought by waging it." 0 0 The Geneva
Convention provides 
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Another condition under the principle of proportionality is that a war
should only be fought when there is a reasonable chance of success. 110
Arguably, this means that a weaker state with no chance of success has no
right to self-defense in the face of aggression by a powerful aggressor. But
of course, every victim state has the right to defend its sovereignty in the face
of aggression."' So, what this rule really means is that the benefits or goals
of 
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they pose a threat of harm by their actions and must fight when ordered.12
Therefore, targeting combatants directly and intentionally is allowed121 under
just war theory's conduct of war.

However, any person, including a soldier, who poses no threat of harm,
such as prisoners of war and incapacitated soldiers (hors de combat), should
not be directly 
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capacity of the other parties to the conflict."' 30 In general, "[m]ilitary
necessity ... runs counter to humanitarian exigencies. Consequently, the
purpose of humanitarian law is to strike a balance between military necessity
and humanitarian exigencies."13 This principle allows innocent civilians to
be hurt as collateral damage in order to achieve a military 
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violations of humanitarian laws or disregard of humanitarian exigencies are
justified under this principle. For instance, the atomic bombings of
Hiroshima and Nagasaki by the US, which killed numerous innocent people,
were justified as a necessary step to "break the will" of the Japanese
people.1 38 To borrow from author Paul Christopher, two "Moral Truths" will
be used to evaluate the morality of this principle. 3 9 MT1 is: "It is wrong to
intentionally harm innocent persons." 4 MT2 is: "One is sometimes
obligated to protect innocent persons from harm."'41 One who violates MT1
is not innocent and can face harm from one seeking retribution or acting in
self-defense. 42 Therefore, targeting enemy combatants who violate MT1 is
justified by MT2; that is, to protect the innocent people of the victim state.
Further, the political leaders of a victim state often have to make the decision
whether to protect their own people and kill the innocent people of enemy
state (MT2). 43

Sheldon Cohen is of the view that soldiers cannot be expected to increase
the already high risk to their lives more than is reasonable. If innocent people
are present in a combat zone, soldiers should be allowed to attack
indiscriminately to defend the area as if there were no innocent people
there 44 because sometimes, enemy forces use innocent people as human
shields, hindering the achievement of a military objective. For instance,
military units used to hide among women and children during the Korean
War.1 45 Therefore, it is argued that it is the fault of forces that use innocent

138. RICHARD SHAPCOTT, INTERNATIONAL ETHICS: A CRITICAL INTRODUCTION 170 (2010).
139. CHRISTOPHER, supra note 135, at 162.
140. Id.
141. Id.
142. Id. at 162-63.
143. Id.
144. Id. at 162-64. Sheldon Cohen says,

[T]he law of war implies that soldiers are not obliged to raise their already high risks to even
higher levels in order to lower further the risk to innocents in combat zones . ... The rights of
innocents are defeasible when honoring those rights would push the soldiers' risk beyond what
it is reasonable to expect any group to endure. The rule is, I suggest, that the attacker may,
given the presence of innocents in a combat zone, do anything that it would be permissible to
do if there were no innocents there - subject to the restrictions entailed by the principle of
proportionality. This rules out discriminatory (selective) attacks on innocents but allows the
indiscriminate shelling or bombing of defended areas containing innocents.

Id. (citing SHELDON M. COHEN, ARMS AND JUDGMENT: LAW, MORALITY, AND THE CONDUCT OF
WAR IN THE TWENTIETH CENTURY (Routledge 2018)); see also Noam Zohar, Risking and
Protecting Lives: Soldiers and Opposing Civilians, in HOW WE FIGHT: ETHICS IN WAR, supra note
61, at 155, 157.

145. LAURIE R. BLANK & GREGORY P. NOONE, INTERNATIONAL LAW AND ARMED CONFLICT:
FUNDAMENTAL PRINCIPLES AND CONTEMPORARY CHALLENGES IN THE LAW OF WAR 565 (2d ed.
2019); see also ROBERT TYNES, TOOLS OF WAR, TOOLS OF STATE: WHEN CHILDREN BECOME
SOLDIERS 76 (2018).
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The other element of this principle is that jus in bello can be overridden
if the military actions significantly contribute to the success of military
objectives.'5 3 This means that only things that do not significantly contribute
to the military objectives can violate humanitarian law. The US, for example,
justified its indiscriminate and even disproportionate attacks on civilians
during the Vietnam War on the grounds of military necessity due to the
enemy's use of civilian populations as human shields in guerilla warfare. 5 4

Therefore, the US argued that the Vietnamese themselves were blameworthy
of these violations of humanitarian law."5 The main problem here is that the
term "success" underlying military necessity is not properly defined.
Success at the tactical level means fewer enemies on the other side, and if
success can be judged at a tactical level then humanitarian exigencies are
thrown away altogether. Moreover, success at the tactical level also
translates into winning, and if winning is the criterion to judge right and
wrong then all humanitarian laws can be violated in order to win a war. The
losing side can always argue that it did what it did to win, and it will always
be right, 5 6 whereas the winning side will always argue that what it did in fact
contributed to 
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oneself.'9 0 Examples of these virtues include Greek cardinals of "wisdom,
courage, moderation, and 
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government employment, boycott of elections, revenue refusal, civil
disobedience and mutiny . . . sit-ins, reverse strikes, non-violent
obstruction, non-violent invasion and parallel government. 198

However, John Rawls writes that such anti-aggression tactics are
ineffective and "unworldly" because they are dependent on the virtues of an
aggressor.1 99 Moreover, these tactics may act efficiently against a corrupt
native regime as a form of rebellion, 20 0 but they are useless against evil
aggressors. For instance, what if the aggressor chooses to commit genocide
against the native population to settle his own people? What if he only
wishes to loot all the resources of a targeted state? In such circumstances,
civil disobedience and nonviolent protests will only act as 
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with force. 2 18 The consequence of defensive wars against such aggressors is
not 
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and soldiers) die. In this example, would consequentialist pacifists allow
war? Critics of CP use WWII as an example and theorize that "[h]ad the
Allies confronted Hitler after Austria, it wouldn't have taken so long, later,
to defeat Germany. Appeasement made the war longer and more
destructive."222 For this example, it is assumed that most consequentialist
pacifists would agree to the use of force in situations where the costs and
benefits of fighting a war are less severe than the consequences of not
fighting a war. 223 But this agreement directly conflicts with the absolute
pacifism narrative, where killing anyone under any circumstances is not
permissible.

C. Deontological Pacifism

At the core of their morality, deontologists have duties, responsibilities,
obligations, and rights. 224 By duties, DP refers to the behavior of human
beings that is demanded or permitted.225 To them, "the very activity of war-
fighting violates a foremost duty of morality," the duty not to kill other
human beings. 2 26 Therefore, DP sees war as an unjust activity that can never
be justified. 227 Diplomacy, mediation, sanctions, and other nonviolent
recourses of dispute resolution are seen by DP as alternatives to warfare. It
asserts the following main arguments: 1) for moral reasons, any human being
in general should not be killed, 2) killing even an aggressor violates their
human rights, 3) there can be innocent aggressors, and killing an innocent
aggressor should not be allowed, and 4) war always kills innocent people. 22s

1. Killing Any Human Being

Robert Holmes says that war violates the "foremost duty of morality,"
that is, "the duty not to kill other human beings." 22 9 In normal circumstances,
this statement speaks to the morality of every reasonable human being, but
what about life-threatening situations in which person A tries to kill person
B and poses a serious threat to the life of B? Or what about a situation where
person C tries to kill several thousand people in a terrorist attack and poses a

222. Id.
223. Id. at 282.
224. BARRY L. PADGETT, PROFESSIONAL MORALITY AND GUILTY BYSTANDING: MERTON'S

CONJECTURES AND THE VALUE OF WORK 19 (2009).
225. LEE, supra note 9, at 24-25.
226. OREND, supra note 27, at 283 (emphasis omitted).
227. BRIAN OREND, WAR AND INTERNATIONAL JUSTICE: A KANTIAN PERSPECTIVE 153

(2000).
228. OREND, supra note 27, at 284-89.
229. OREND, supra note 227, at 153.

120 [Vol. 50
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threat to the lives of many people? In such circumstances, just war theorists
would say that using force to stop the aggression and threat posed by A and
C is reasonable and morally justifiable. However, the law enforcement
bodies should first try to disarm A and C, if the circumstances allow, but
using force that even takes the lives of A and C to protect B and thousands
of people is justifiable when a swift and efficient response is 
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been treated in normal circumstances. Therefore, due to this forfeiture, using
lethal force against A, if 
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be seen as equivalent to innocent unarmed civilians. It is possible that a
soldier disagrees with 
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the innocent people. 251 This also means that just wars can never be fought
by just means.252

In response, the doctrine of double effect in just war theory stipulates
that the 
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innocent person during war is not violated when the war is fought for just
reasons, innocent people are not targeted directly, and the laws 
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is still crucial to hold pacifistic ideals in this world because a peaceful,
violence-free 




