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I. INTRODUCTION 

In this article I will discuss the legal status of pornography in American 
law as a case study as well as British and Canadian Law as a comparative 
source.  I will also present, as a case in point, the arrangements used in 
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According to the approach of radical feminism, the division of gender 
roles is not arbitrary.  In almost every existing human society, the female’s 
roles and desirable female traits were designed by men with the intention of 
creating and perpetuating male dominance.  The role of women in society 
was designed to serve men: taking care of his house, bringing up his children, 
and providing for his sexual needs.  The desirable female traits were also 
designed in accordance with the designated role of women in society and 
with the intention of neutralizing her ability to object to her role.  The ideal 
female characteristics are warmth, tenderness, sensitivity, and emotion, while 
traits such as belligerence, aggressiveness, assertiveness, and rational 
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by means of daily contact with men exposed to pornography.  It also 
indirectly impacts the status of homosexual men, whose “feminine” image 
places them in the submissive and controlled side of the gender hierarchy, 
alongside women.5  Pornography is marked in feminist writings as an 
especially powerful tool for perpetuating the gender hierarchy, as it eroticizes 
gender inequality.  It creates among its consumers, in the long term, a type 
of Pavlovian conditioning that connects female inferiority and sexual 
stimulation.  When consumers of pornography experience prolonged sexual 
arousal while watching a crude graphic illustration of female inferiority in 
comparison to men, gender hierarchy becomes “sexy” and sexually 
arousing.6 

A common claim found in the writings of radical feminism is that 
pornographic publications and racist publications have a broad common 
denominator.  Both types of publications mark a certain group in society as 
inferior to other groups due to ingrained characteristics that cannot be 
changed or chosen.  Their purpose is to market and instill a social hierarchy 
between inferior and superior, sub-humans and super-humans.  This 
hierarchy is often described as natural, scientifically based, and indisputable.  
The creators of both types of publications are aware of the tremendous power 
of visual communication.  They communicate, through pictures and movies, 
to both the stronger and weaker group, images that strengthen feelings of 
superiority among the stronger group and maintain the feeling of inferiority 
among the weaker group.  Above all, both types of publications eventually 
lead to violence toward the weaker group.7 

C. The Ordinance 

In this context, it is relevant to mention a famous attempt to create a legal 
arrangement that aimed to use private law to deal with the phenomenon of 
violence against women as the result of consumption of pornography by men.  
The Antipornography Civil Rights Ordinance was a legislative initiative 
inspired by the influential feminist writers Catharine MacKinnon and Andrea 
Dworkin.  The pair sought to create a far-reaching tortious cause of action 
for women exposed to the harmful effects of pornography upon their social 
status, their reputation, or their lives and integrity.8  Among other things, they 
 

 5. ORIT KAMIR, KAVOD ADAM V’CHAVA [THE DIGNITY OF ADAM AND EVE] 181-202 
(2007); see MacKinnon, supra note 3, at 798. 
 6. See Andrea DWORKIN, PORNOGRAPHY: MEN 
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restrictions on pornography.18  Their conclusions, published in 1970, were 
unequivocal: as of that time, there were no published studies indicating that 
consumption of pornography impacts the moral outlook and worldview of 
the consumer regarding sex and sexuality nor increases the risk of sex crimes 
being committed.19  Therefore, the President’s Commission found no social 
benefit in legislation restricting consumption of pornography. 

Other studies published in the years following publication of the 
Commission’s report confirmed its conclusions.  The 1973 study by Kant and 
Goldstein, for example, examined three groups: convicted sex offenders who 
had served their sentences, persistent pornography consumers who were not 
sex offenders, and arbitrary consumers of pornography who were not sex 
offenders.20  All three groups received a questionnaire with two questions: 
“‘[a]s an adolescent, how much pornography did you see?’” and inquired 
about how much pornography they were exposed to over the previous year.21  
All the sex offenders reported having consumed less pornography than the 
other two groups, in both time frames.22  The main conclusion of the study 
was that sex offenders tend to consume less pornography than normative 
consumers.23  A less cautious conclus
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change during the 1970s: it became more violent and extreme, and therefore, 
even if the conclusions the Commission reached were correct at the time, 
they should be re-examined.25  Second, it claimed that the Commission 
ignored important studies conducted during the time the Commission was 
carrying out its research, which reached opposite conclusions.26  The study 
by Tannenbaum in 1970, for example, examined how exposure to sexual 
content impacts aggressiveness.27  The study participants (all male) were 
divided into three groups, and all watched the same erotic movie with 
different dubbing.28  The first group heard dubbing of an erotic but non-
violent nature; the second group heard dubbing of an erotic and violent 
nature; and the third group heard dubbing of an extremely violent and erotic 
nature.29  After watching the movie, the subjects met an actress (a member of 
the research team) who attempted, by means of various provocations, to 
cause them to react angrily.30  The subjects had a device which they were told 
would deliver electric shocks.31  In reality, the device had no effect, but the 
actress recoiled as if in pain whenever one of the subjects pressed the 
button.32  The results of the study found the subjects who watched an erotic 
movie while listening to violent dubbing were more likely to display violence 
using the device.33  Despite being ignored by the President’s Commission, to 
this day the Tannenbaum study is considered strong proof of the existence of 
a connection between consumption of content combining violence and sex 
and encouragement of violent male behavior toward women.34 

B. The Meese Report 

Following this criticism, it was decided in 1986 to convene a new 
commission on behalf of the U.S. Attorney General, which would re-examine 
the conclusions reached by the President’s Commission.  The report of the 
Attorney General’s Committee, known as the Meese Report, included 
separate conclusions regarding violent and non-violent pornography.  This 
 

 25. See HOLMES & HOLMES, supra note 19, at 137. 
 26. LINZ & MALAMUTH, supra note 13, at 35. 
 27. Id. 
 28. Id. 
 29. 
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reached by the Meese Report and the Surgeon General’s Report and indicate 
the possibility of a causal connection between consumption of violent 
pornography and violence toward women.  Some of the studies focused upon 
the manner in which long-term exposure to violent pornography causes 
dulling of sensitivity among the viewers and a gradual decrease in their 
ability to feel empathy toward the victim.40  One study examined how a group 
of normative students were impacted by watching pornographic movies 
depicting rape scenes for six weeks, and discovered that even subjects who 
did not initially find the movies sexually stimulating and reported unpleasant 
emotions after viewing them, changed their reaction as the experiment 
developed.41
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actress, and the most severe violent behavior was seen in the subjects from 
the second group.47 

Following the conclusions of the Meese Report, researchers such as 
Donnerstein, Linz, and Pernod voiced reservations about the manner in 
which violent pornography could impact violence toward women.48  They 
claimed that while many studies indeed indicate that consumption of violent 
pornography could impact the tendencies and behavior of consumers, it is 
important to remember that these are still merely tendencies.49  The study of 
human behavior is a complex science, and the manner in which consumption 
of violent pornography could impact the behavior of a consumer is highly 
dependent upon the structure of his personality and the circumstances of the 
case.  Even an experiment which manages to show, under laboratory 
conditions, aggressive behavior of a representative sample of men toward 
women after watching violent pornography does not necessarily attest to the 
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results.51  Many studies did not manage to show a connection between 
watching non-violent pornography and violence toward women.52 

Other studies identified certain influences of watching non-violent 
pornography on the worldview and behavioral tendencies of the viewers.  For 
example, the study by Check (1985), conducted for the Canadian 
government, revealed that subjects exposed to non-violent pornography 
revealed a stronger tendency to give a positive response to the question, “how 
likely they would be to commit rape if they could be assured that no one 
would know and that they could in no way be punished[.]”53  The study by 
Zillmann and Bryant (1982) revealed that even exposure to non-violent 
pornography contributes to creating sexual callousness and entrenching the 
“rape myth” among its viewers.54  In an article from 1992, which compares 
the results of many studies about the impact of violent and non-violent 
pornography upon its viewers, Einsiedel proposed that the lack of uniformity 
in research about the impacts of non-violent pornography is not because the 
impact is negligible or non-existent.55  She offers two explanations.  First, 
there are considerably more differences within the category of pornographic 
movies than just between those which are violent or non-violent.56  
Pornographic movies are spread over a wide spectrum, which includes 





2020] PORNOGRAPHY & GENDER HIERARCHY  229 

in the context of violent pornography, especially violent pornography which 
imbues the viewer with the feeling that rape is a socially accepted act.  In 
contrast, no unequivocal answer has been provided to the question of whether 
there exists a connection between non-violent pornography consumption and 
violence toward women.  In any event, it is currently extremely difficult to 
defend the position expressed by the President’s Commission report of 1970, 
which claimed there is no research foundation supporting a connection 
between any type of pornography and violence toward women. 

IV. PORNOGRAPHY IN 
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Appeals dismissed his petition for an appeal.74  Miller appealed to the 
Supreme Court with the claim that circulation of pornographic material is 
protected by freedom of speech, and it is unconstitutional to restrict it.75  
Justice Burger ruled in the majority opinion that obscene publications are not 
protected by freedom of speech.76  This ruling created a three-faceted test for 
classification of a publication as obscene material: whether an average person 
applying community standards would find the work as a whole was meant to 
arouse the “prurient interest” (the Roth test); whether the work displays 
sexual relations in a crude manner (according to the standards of state law); 
and whether the work as a whole is devoid of any literary, artistic, political 
or scientific value.77  The conclusion regarding the legal status of 
pornography following the Miller ruling is that pornography is protected in 
principle under freedom of speech, provided it is not obscene.  Moreover, the 
federal criminal prohibition refers exclusively to circulation of obscene 
materials.  Possession of obscene materials not for purposes of circulation is 
protected by the right to privacy and cannot be restricted by legislation.78 

C. Child Pornography 

While American law recognizes the applicability of freedom of speech 
to standard pornographic publications, it takes a completely different attitude 
towards child pornography.  In the case of New York v. Ferber in 1982, the 
Supreme Court ruled that publication and circulation of child pornography is 
not entitled to protection of freedom of speech even when the publication 
does not constitute obscene material according to the Miller test.79  In 
Osborne v. Ohio in 1990, the Court ruled that provisions of law forbidding 
possession of child pornography are not unconstitutional.80  American 
legislation invests extensive efforts in an attempt to prevent production and 

 

 74. Id. at 16-18. 
 75. Id. 
 76. Id. at 20. 
 77. Id. at 24.  Justice Burger states in the Miller opinion that “[t]he basic guidelines for the 
trier of fact must be: (a) whether ‘the average person, applying contemporary community standards’ 
would find that the work, taken as a whole, appeals to the prurient interest . 
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circulation of child pornography.  Creators of pornographic publications are 
required to document the identity of the participants in the publication to 
enable supervision and prevention of participation of minors in the industry.81  
An additional topic connected to restrictions on child pornography illustrates 
the ramifications of acknowledging freedom of speech as a super-principle 
in American law. 

It took two attempts and many judicial discussions over almost twenty 
years to pass a provision of law in America that survived constitutional 
scrutiny.  An initial attempt was made in 1999,82 but it was invalidated by the 
Supreme Court as a violation of freedom of speech.  The Court decided that 
computerized pornography that contains the figure of a child is not forbidden 
according to Ferber (since no minor was directly harmed in the creation of 
the publication) or according to the Miller test (provided it does not contain 
obscenity).83  A second attempt was made in 2003, which contained a 
narrower definition: only pornography that contains a computerized image 
of a minor and conforms with the Miller test will be considered child 
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discourse and sees the network as an opportunity for cultural developments 
and intellectual activity.93 

Since then, the internet changed in several ways, and nowadays many 
states within the U.S. enacted specific legislation that is aimed at protecting 
its citizens from the internet’s potentially harmful content.  As of 2015, ten 
states have criminalized revenge pornography while others are taking part in 
similar legislative efforts.94 

First, Section 2C of New Jersey’s Code of Criminal Justice, deals with 
invasion of privacy.  It defines two third-degree offenses.  The first is taking 
a photo or filming95 another person’s intimate parts or a person who engages 
in sexual contact without his consent, under circumstances in which a 
reasonable person is not supposed to be observed.96  This is not necessarily 
helpful in “classic” revenge pornography cases, where the documentation 
was made with the consent of the victim, while being in an intimate 
relationship with the perpetrator.  The second is disclosure of such a photo or 
film knowing that he is not licensed to do so and without consent of the 
person photographed.97  Here, disclosure receives a wide interpretation and 
includes to publish, give, distribute and more.98 

A fourth-degree offense is also described in this legislative act, for the 
passive “actor” in this scenario: observing another person’s intimate parts of 
sexual contact without his consent and under circumstances where a person 
would not expect to be observed.99 

In the Colorado Criminal Code, the offense is defined in a more specific 
way but receives a very narrow protection.  According to Article 1(a), a 
person older than eighteen years old could be convicted for posting a photo 
displaying the intimate parts of another person older than eighteen.100  This 
is only if a few conditions are applied such as intentional harassment, without 
the depicted person’s consent, and damage to that person.101  The punishment 

 

 93. See 47 U.S.C. § 230 (2012). 
 94. Adrienne N. Kitchen, The Need to Criminalize Revenge Porn: How a Law Protecting 
Victims Can Avoid Running Afoul of the First Amendment, 90 CHI. KENT L. REV. 247, 292 (2015). 
 95. N.J. STAT. ANN. § 2C:14-9(b)(1) (2015) (amended 2019).  “An actor commits a crime of 
the third degree if . . . he photographs, films, videotapes, records or otherwise reproduces in any 
manner, the image of another person.”  Id. 
 96. Id. 
 97. Id. 
 98. Id. 
 99. N.J. STAT. ANN. § 2C:14-9(a) (2015). 
 100. COLO. REV. STAT. ANN. § 18-7-107 (West 2019). 
 101. Id. 
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for an offender would be up to $10,000 in compensation to the victim, who 
can also sue in a civil court.102 

In New York, a new bill has been signed this year amending the penal 
law, the criminal procedure law, the family court act and the civil rights law, 
in relation to establishing the crime of unlawful dissemination or publication 
of an intimate image, effectively making revenge pornography a Class A 
misdemeanor, punishable by up to a year in jail and/or a $1,000 fine.103 

Last will be the criminal law of California, which defines a few offenses 
as misdemeanors regarding privacy invasion through photography.  The first 
offense consists of secretly taking an identifiable person’s photo under or 
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months later.111  He entered a guilty plea and was sentenced to three years of 
probation instead of imprisonment.112 

V. PORNOGRAPHY IN BRITISH LAW 

The first prohibition against publication and distribution of obscenity in 
British law (and effectively in common law as a whole) is found in the 
Obscene Publications Act of 1857.113  



2020] PORNOGRAPHY & GENDER HIERARCHY  237 

objective examination of the characteristics of the publication itself, and not 
by searching for hints attesting to the subjective intentions of the publisher. 

The definition of obscenity in British law remained unchanged for ninety 
years.  In 1959, an amendment was made to the Obscene Publications Act 
that comprehensively changed the prohibition against the publication and 
dissemination of obscene materials.122  The amendment to the law coined a 
new legal definition of the term obscenity, which established the “work as a 
whole” test as an essential condition for classification of a publication as 
obscene.123  Additionally, the amendment proscribed that the artistic, 
scientific, and educational value of a work must be considered when 
classifying it as obscene.124  The first example of implementation of the new 
restriction appears in a famous and widely quoted ruling that dealt with the 
novel Lady Chatterley’s Lover.125  A no-less dramatic innovation in this 
amendment was that publication and circulation of obscenity was defined, 
for the first time, as a criminal offense.126  It carried a possible sentence of 
three years imprisonment or a fine.127 

The 1959 law created an innovative and groundbreaking regulation, 
which had a significant impact on the concurrent laws of countries with 
common law legal systems.  Its provisions (with the addition of a minor 
amendment in 1964)128 delineated the legal framework for assessing 
obscenity in publications for almost fifty years.  In 2005, the applicability of 
the law was expanded to include obscene material in computerized format.129 

Another significant development in the legal status of pornography in 
British law took place in 2008.  This followed the case of the atrocious 
murder of Jane Longhurst, a thirty-two-year-old teacher who met her death 
while having sexual relations that included erotic strangulation where many 

 

 122. 
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violent pornographic materials were discovered on 
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the tangible harm consumers of extreme pornography are likely to cause to 
themselves or others in their surroundings. 

Pornography depicting the figure of a child has a separate legal 
arrangement in British law.  In 1978, the Protection of Children Act was 
enacted, which forbids filming, publication, circulation, or possession of 
“indecent” photographs or movies of minors.139  The term indecent, which 
appears in similar provisions of British law (such as laws of customs and 
mail), was not defined in the Protection of Children Act.  It was seen in case 
law as a matter to be decided by the jury in each case on its own merits, while 
considering only the nature of the photograph and not the subjective intention 
which led to its preparation.140  The law was amended in 1994, when its 
applicability was expanded to apply to the form of a minor created or edited 
on a computer.141 

VI. P
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second type has a certain potential to cause harm, and pornography of the 
third type is usually devoid of potential harm.156  The court acknowledged 
that research has not yet established a definitive connection between 
pornography and sexual offenses.157  However, it claimed it is sufficient that 
a large portion of the public believes certain types of pornography have 
potential for harm to allow pornographic publications to be restricted.158 

In the R. v. Sharpe ruling, issued a decade later, the court recognized the 
relevance of the potential harm rationale regarding child pornography.159  
Sharpe was arrested on his return to Canada after staying in Amsterdam in 
the company of a pedophile rights activist.160  He was caught by Canadian 
customs authorities carrying disks containing text files describing child 
pornography.161  A search later conducted in his apartment revealed a 
database of pornographic photographs of male minors, in which some of the 
minors had been forced to perform sexual acts with each other.162  Sharpe 
was accused of illegal possession of child pornography and of possession 
with intent to sell or distribute child pornography.163  Sharpe represented 
himself in court.  His defense claim was based primarily upon the premise 
that the search of his apartment and the accusations against him violated his 
right to freedom of speech and creativity, and that he should be permitted to 
possess pornographic materials that sexually stimulate him.164  He claimed 
that since his sexual tendency is toward young boys, he should be permitted, 
in the privacy of his own home, to possess and view material of this kind.165  
Sharpe further claimed that viewing such material prevents sexual abuse of 
young boys, as the viewer gets satisfaction from viewing the act and not from 
performing it.166  The court ruled that there was indeed a violation of his 
freedom of speech, but that it was weighed, and found to be proportional and 
balanced against the consideration and objective of protecting children from 
sexual exploitation.167 
 

 156. Id. at 485. 
 157. Id. at 501-02. 
 158. Id. at 504. 
 159. [2001] 1 S.C.R. 45 (Can.). 
 160. Bhavna Batra & Shivangni Srivastava, The Reality and Legality of Child Pornography, 6 
INT’L J. EDUC. & PSYCHOL. RES. 1, 2 (2017), http://ijepr.org/panels/admin/papers/400ij1%20(3).
pdf. 
 161. Id. 
 162. Sharpe, [2001] 1 S.C.R. at 122-23. 
 163. Id. at 122. 
 164. Id. at 62. 
 165. Id. at 73-74. 
 166. Id. at 99. 
 167. Id. at 105-06.  Additionally, the court found that it is possible to broaden the term “person” 
and interpreted it as a flesh and blood person as well as the form of a person (for example in Japanese 
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VII. CONCLUSION 

In conclusion, it is plain to see that there is a clear-cut connection 


