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custody dispute.  Would it have killed [Father] to just let the child hang on to 
her toy?1 

The record indicates that the doll was a Caucasian, “Barbie-” sized doll, 
representing Beauty from the “Beauty and the Beast” animation.  Mr. 
McCorvey had previously asked Ms. McCorvey why Darian had this ‘big 
ole white doll.’  At the time of this exchange, Mr. McCorvey took the doll 
away from his little girl and discarded it under the carport.2 
The evolution of the legal heuristics intended to guide child custody 

from adult-
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child (BIC) standard has required family courts and the professionals who 
work in those host environments to become fluent in the language of child 
psychology.4  As a result, today’s family law rulings are rife with nuanced 
theories and measures more familiar to students of human development and 
based upon a spectrum of family dynamics unimagined even a decade ago.5  
Experts and courts speak in terms of self-esteem and hybrid models, 

 
Joint custody is an appealing concept.  It permits the Court to escape an agonizing choice, to 
keep from wounding the self-esteem of either parent and to avoid the appearance of 
discrimination between the sexes.  Joint custody allows parents to have an equal voice in 
making decisions, and it recognizes the advantages of shared responsibility for raising the 
young.  But serious questions remain to be answered.  How does joint custody affect children?  
What are the factors to be considered and weighed? 

3?/58 Marriage of Burham, 283 N.W.2d 269, 274 (Iowa 1979). 
 4. Professor Charlow posits, 

The “best interests of the child” is the standard for awarding child custody in the United States, 
a standard that presumably places paramount importance on the child’s physical and 
psychological well-being.  While in theory this standard appears enlightened, in practice 
custody decisions focus on parents rather than children and are marred by personal and cultural 
bias.  Predictions are made without a scientific foundation and, frequently, in contravention of 
research findings and constitutional equal protection requirements. 

Andrea Charlow, 1FC5D>?@/I#;64D%:/)78/N8;6/3?6858;6;/4$/678/I7>"D/C?D/'6785/!>=6>4?;, 5 YALE L. 
& POL’Y REV. 267, 267 (1987).  &88/Benjamin D. Garber, 166C=7E8?6/P8674D4"4@%/ >?/I#;64D%/
,9C"#C6>4?:/!4#5/*#5D"8;/&6C?D>?@/N86F88?/K898"4<E8?6C"/)7845%/C?D/!458?;>=/1<<">=C6>4?, 6 J. 
CHILD CUSTODY 38, 39 (2009) (“The dilemma lies in the fact that the best-interests standard 
requires consideration of factors that go well beyond those social, emotional and cognitive variables 
that psychologists are prepared to address . . . .”) [hereinafter Garber, 166C=7E8?6/P8674D4"4@%];/
Alex S. Hall et al.,/B;%=74"4@%/4$/N8;6/3?6858;6/&6C?DC5D:/!>$6%/&6C68/&6C6#68;/C?D/)78>5/)784586>=C"/
1?68=8D8?6;, 24 AM. J. FAM. THERAPY 171, 171 (1996) (“In this article, we provide a national 
perspective on the legal and psychological status of the best interest standard as of 1993.  In so 
doing, we present basic information about legal and psychological standards and provide a guide in 
table form for the ethical use of these standards.”). 
 5. One expert opined, 

[O]nce an attachment is formed it is highly unlikely that a child would become unattached.  
Rather, he would describe a change in the relationship with the child in terms of the quality of 
the attachment having been disrupted.  He identified possible causes of disruption of the 
attachment to be a parent leaving, having a psychotic problem, changing dramatically, being 
absent, or being the subject of parental alienation. 

Palazzolo v. Mire, 2008-0075, p. 28 (La. App. 4 Cir. 1/7/09); 10 So. 3d 748, 765.  In another case,  
[A] child therapist and evaluator, testified at length about attachment theory and the 
consequences of failing to form a secure attachment in infancy.  She explained that B.P. had 
experienced multiple disruptions just as she was forming attachments to H.O. and to various 
foster parents, and that when a child suffers too many disrupted attachments, that child may 
“detach completely” and stop trying to connect emotionally or socially. 

3?/ 58/Parental Rights to B.PL, 376 P.3d 350, 356 (Wash. 2016).  One judge described the “best 
interests of the child” standard as follows: 

[C]ustody, when contested, goes to the parent who the court believes will do a better job of 
child rearing.  This standard is a substitute for the maternal preference rule or its gender-neutral 
successor, the primary caretaker parent rule.  It operates as well in those states retaining a weak 
maternal preference, with that preference being only a tie breaker.  In order to assign custody, 
the court must explore the dark recesses of psychological theory to determine which parent 
will, in the long run, do a better job.  However, this undertaking inevitably leads to the hiring 
of expert witnesses––psychologists, psychiatrists, social wo
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developmentally-informed parenting plans and graduated transitions of 
parenting responsibilities based on the feedback of therapists, when, in truth 
and practice, the empirical foundation underlyin
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obtaining nurture-by-proxy, and how she is managing developmentally 
appropriate steps toward autonomy.9  It is astonishing to realize that decades 
of conceptual discussion and empirical study concerned with the value of 
TOs is much less controversial and ephemeral than other subjects of 
psychological research commonly imported into the courtroom, e.g., 
attachment theory and overnights for young children.  Because TOs are most 
commonly tangible and visible objects as seemingly trivial (to adults) as 
Teddy bears and Barbie dolls, a plain, factual record of children’s needs and 
caregivers’ corresponding empathy or entitlement, nurture or neglect, 
sensitivity or selfishness is easily set forth before the courts in support of the 
BIC.10 

Thus, there is nothing written here that is novel to child development 
theory or interventions.  We write for the purpose of introducing the concept 
of the transitional object to the family law community with the knowledge 
and hope that forensic evaluators, guardians CD/">68E, and family courts can 
benefit from factual predicates relevant to the delicate balance of the unique 
constellation of factors relevant BIC standard.  We proceed, therefore, in 
Section II to explicate the extant theory and research concerned with 
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forensic testimony.  In Section IV, we set forth guidelines and expectations 
for how transitional objects can be better recognized as variables relevant to 
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or a photograph of mom in the bottom of a backpack).16  Teenagers may be 
least likely to admit that carrying a representation of mom or dad with them 
is important, even while they wear a parent’s perfume or cologne, locket or 
ring, and even though they secretly keep a beloved and all-but-forgotten 
Teddy bear tucked away in a bottom drawer somewhere. 

Psychology recognizes that transitional objects serve at least two distinct 
but developmentally inter-related purposes.  In the long-term, transitional 
objects are the manifest evidence of the child’s healthy and expectable effort 
to incorporate security experienced from others into self.17  Given that the 
toddler normatively cannot calm without a caregiver’s sensitive and 
responsive support, transitional objects make that support portable and 
immediate.  Rather than scream and cry in distress while waiting for a parent 
to bring comfort, finding comfort by association with the physical and 
emotional presence of Fluffy the Teddy Bear is an adaptive and positive step 
toward developing self-regulation and the ability to self-sooth.18  For children 
of particularly sensitive temperaments and early experiences with  instability, 
family conflict and/or trauma, the experience of at least one caregiver as 
sensitive and responsive is the least necessary condition associated with 
healthy outcomes across developmental domains.19 

In the short-
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excruciating embarrassment) on verbal and symbolic representations of 
family, parents and home, “they move proudly and defiantly toward 
association with clubs and groups, teams, and gangs.”25  These group 
associations become new sources of emotional fuel visible in the prominent 
colors and brands and symbols that define membership or belonging.  These 
“transitional affiliations”26 serve as launching pads that help children, at 
various developmental phases and over a life span, move constructively away 
from family-of-origin toward intimate partnerships. 

The irony that may be lost here is that the judicial system is frequently 
tasked in divorce with dividing adults’ personal property at considerable 
expense.  The vigor and emotion that is so often invested in the dispensation 
of concrete items (e.g., wedding rings, photo albums, or the china inherited 
from a distant relative) becomes disproportionate and even irrational not 
because of their market value, but instead because of their emotional value.  
These too, are transitional objects.  They are symbols of once-held or wished-
for security, the loss of which communicates the end of the relationship as 
much or even more so than the divorce itself.27  The proof of this argument 
is found in the recurrent nightmare of our contemporary world: adults locked 

 

 25. Benjamin D. Garber, 
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attachments but the intentionality of the act itself by that person with such 
power.  Thus, these cases, and the concepts discussed as it pertains to the BIC 
standards, are more often present as a window into parental behavior than 
has been studied or described in the literature. 

1L///!"#$$%/

The first case cited followed a six-day custody trial and was written by 
Justice Pazaratz of the Ontario (Canada) Superior Court in I74E4;/ 9L/
*CE>"64?L34/ / The court’s ruling tells the story of two young parents and 
Grace, their three-year old-daughter. The parents never married.  Following 
the conclusion of a six
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child would be bringing Fluffy with her because she found the stuffed animal 
emotionally reassuring.” 45  Once again, father tore the toy from the child’s 
arms, this time throwing Fluffy onto the driveway. Grace was again 
hysterical. 

Justice Pazaratz noted that the parents went to court in 2015 to negotiate 
a resolution of the Fluffy issue, commenting parenthetically: “Pause for a 
moment to let that sink in: )78%/ F8?6/ 64/ =4#56/ 64/ ?8@46>C68/ C/ !"#$$%/
58;4"#6>4?.”46  As a result, father finally agreed that Fluffy could accompany 
Grace during visits, but, “it turned out to be a pyrrhic victory for common 
sense.”47  The father developed a new routine.  When he picked up Grace, 
she was allowed to bring Fluffy with her but as soon as they got to his car, 
he tossed Fluffy into his trunk, closed it and drove away.48  The judge 
reasoned that, “I suppose technically Fluffy got to come along for the ride.”49  
Unfortunately, “things got even worse” because “whenever Fluffy came out 
of the Respondent’s trunk, the little stuffed animal smelled terrible.  Fluffy 
gave off a noxious odor, as if dipped in Vicks VapoRub or camphor oil.”50  
The father accused mother of fabricating the complaint.  The mother said she 
finally gave up and stopped sending Fluffy, and judging the child’s distress, 
being separated from Fluffy was likely less than her distress in the face of the 
adult conflict and the destruction of her beloved companion.51 
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Fluffy to turn into such a major and unwinnable competition.”55  He 
explained this dynamic in a summary worthy of exposition: 

a. He doesn’t like the Applicant.  I get it. 
b. He doesn’t like Grace wearing the Applicant’s clothes.  So the child has 
to change into 7>; clothes as soon as she gets into his car.  I get that too. 
c. It’s quite apparent that at every step in this parental turf war, the father 
sought to imprint his “brand” on the child, and eradicate any reminder of 
the mother. 
d. But Fluffy was just . . . . Fluffy. 
e. Just a harmless little toy of no consequence to anyone . . . . except a 
vulnerable two year old caught in the middle of a bitter custody dispute. 
f. Would it have killed him to just let the child hang on to her toy? 
g. Was it really necessary to make his daughter cry, just to flex his need for 
control? 
h. In Coe v. Tope, 2014 ONSC 4002 (Can LII)
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senses that the defendant is more interested in the “almighty I” than he is in 
“what’s best 
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VARIABLES 

Together, I74E4; and P=I4598%/illustrate at least three critical points 
that evaluators and other professionals, counsel and the courts should 
consider in the context of custody-related litigation.  First, a child’s 
possessions are often far more than trivial, interchangeable things, no matter 
how they may appear through adult eyes.  Many such possessions are 
magically imbued with emotional meaning by association with caregivers, 
such that the presence of these objects can be reassuring and their absence 
painful to the extreme of trauma.  The most putrid, threadbare, and stained 
stuffed animal may be a child’s most prized possession in that it invisibly 
carries an absent caregiver’s affection, acceptance, and emotional security.  
A soiled tee-shirt can carry the reassurance of a parent’s scent.  A skin-
greening piece of faux jewelry gifted by a caregiver can become more 
precious than food.  We, as professionals and decision makers, must respect 
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as Grace’s connection to her mother while they were apart, then we must 
acknowledge that the father’s acts to reject and destroy Fluffy were to Grace 
as good as symbolically rejecting and destroying her mother.75  Of course, a 
caregiver’s choice to allow or prohibit a child’s access to a transitional object 
must not, in and of itself, be taken as conclusive evidence of his or her 
capacity to care, express empathy and support.  These acts are clues to a 
larger picture, precisely in the manner that Judge Pazaratz understood 
father’s destruction of Fluffy as the tip of a larger caregiving iceberg. 

Third and finally, respect for the place and meaning of transitional 
objects in family law opens the door to consider their creation as a family 
law intervention.  Although the most emotionally evocative and palliative 
transitional objects are likely those that spontaneously emerge in the child’s 
world, it’s often therapeutic to catalyze, pre-empt or assist this process.  
Using inexpensive craft materials or repurposing existing possessions (e.g., 
an old wallet or necklace), parents can proactively craft a transitional object 
for or with a child.  Child and family therapists can assist parent-child dyads 
to create and exchange trinkets with the same intent.76  The specific form that 
the transitional object takes will be idiosyncratic but imbuing each with a bit 
of magic in the form of a parent’s kisses or a lock of hair sealed under 
transparent tape is usually welcome.  The ease and immediacy of digital 
photography, sound and video recording, make for innumerable variations 
well-suited to a more emotionally mature child than the old-school idea of a 
blankey or a stuffed animal.  With less emotionally mature children, the co-
creation or gifting of a transitional object can be facilitated by accompanying 
rituals and stories. 

When tangible transitional objects are eschewed as cause for 
embarrassment, as vulnerable to confiscation by a vindictive parent, less 
conspicuous alternatives are possible.  In one memorable instance, Mother 
made a habit of spritzing her familiar perfume on her ten-year-old’s night 
clothes before separating, creating for the child a subliminal and reassuring 
connection at bedtime.  Cooperative, separated co-parents can each draw (or 
audio or video record) a series of very brief messages of reassurance for their 
child to be held in escrow in the child’s other home in case of future need.  
The child’s independence is served and the opportunity for adult conflict is 
minimized when Father can salve his daughter’s separation anxiety by 
producing a symbol of Mother’s affection as the need arises.  Finally, some 
special needs (e.g., anxious or autistic spectrum disorder) children’s reliance 
on familiarity can sometimes be accommodated through the use of 
 

/ 75L/ &88/Garber, ;#<5C/note 25. 
/ 76L/ &88 Benjamin D. Garber, I4?=8<6#C">X>?@/2>;>6C6>4?/-8;>;6C?=8/C?D/-8$#;C"/>?/678/I4?68J6/
4$/BC58?6C"/I4?$">=6A/&8<C5C6>4?/C?D/K>945=8, 45 FAM. CT. REV. 588 (2007). 
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transitional objects.  Cooperative but separated co-parents can transfer a 
child’s collapsible cardboard clubhouse or beloved bed-tent between homes 
so as to minimize the child’s experience of change regardless of street 
address. 

V. FUTURE ISSUES FOR CONSIDERATION 

1L/ 3;/)8=7?4"4@%RP8D>C68D/I4?6C=6/C/)5C?;>6>4?C"/'GH8=6S/

Virtual visitation (e.g., phone calls, Skype, FaceTime) falls into a gray 
area between transitional object and fleeting reunion.  On one hand, virtual 
visitation might help the child to better manage separation.77  On the other 
hand, virtual visitation does not draw on a child’s representation of or 
association to the absent parent in that that parent is present, albeit removed 
from all but visual and auditory experience.  Virtual visitation furthermore 
falls outside our usual understanding of transitional objects in that it does not 
provide the child with a talisman or symbol of the absent parent that can be 
referenced in times of need.  Technology-mediated representations (e.g., 
saved text messages, saved voice messages, and recorded video clips akin to 
a handwritten note or a photo taped inside a lunchbox), however, do qualify 
as transitional objects to the extent that they are portable and communicate 
the absent caregiver’s affection, do not require real time interaction, and 
remain accessible to the child in acute times of need. 

As noted in the literature and case law, it is “highly unlikely that a voice 
on the telephone or a grainy picture on a computer will be any substitute for 
a flesh and blood father sitting him on his lap or kissing him goodnight.”78  
Nonetheless, we acknowledge that rapid changes in early childhood access 
 

 77. Joanne Tarasuik & Jordy Kaufman, +78?/C?D/+7%/BC58?6;/ 3?94"98/Q4#?@/I7>"D58?/ >?/
2>D84/I4EE#?>=C6>4?, 11 J. CHILD. & MEDIA 88-89 (2017).  The issue of parents recording a child’s 
conversations with the other parent is an issue which occurs when using electronic communications 
and one which should be addressed clearly.  In d5>$$>?/9L/d5>$$>?, one parent presented the following 
argument before the court: 

Cristie argues that Glenn violated the Interception of Wire and Oral Communications 
Act, 15 M.R.S. § 710, when he intentionally recorded, and disclosed to others, phone 
conversations between Cristie and the parties’ minor daughter, thus intercepting “oral 
communications” without the consent of either party to the call, and that no exception to 15 
M.R.S. § 712 applied to allow Glenn to consent vicariously on behalf of their daughter to 
record those conversations.  She argues that Glenn’s recordings were therefore inadmissible at 
trial pursuant to 15 M.R.S. § 713 and that the court erred when it denied her motion in limine, 
allowed the recordings to be played at trial, and relied on those recordings in the final divorce 
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to technology, associated neurological adaptations, and the shifting meaning 
of what it means to be social together, may require reconsideration of whether 





212 &'()*+,&),-./01+/-,23,+  [Vol. 49 

KL/



2020]    I*30K-,.M&/)-1.&3)3'.10/'NO,I)&/3./!1P30Q/01+  213 

suggests that CCEs must take a developmental perspective, capturing not 
only a snapshot of the system in the present, but anticipating the child’s 
developmental trajectory into the future.  A child’s use of transitional objects 
and the parents’ attitudes toward these objects can provide compelling 
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VI. CONCLUSION 

Fluffy the stuffed animal may be pungent and spilling her cottony 


