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Many have considered the conversation sparked by #MeToo as a necessary 
and overdue interrogation of not only the spectre of common sexual harms 
in American society, but also the inadequacy of traditional mechanisms of 
accountability.  Against this backdrop, smaller-scale flashpoints have 
erupted over perceived inadequacy of punishment, such as the successful 
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own experiences of sexual abuse.  She turned that moment into activism and 
sought to center the experiences of survivors of sexual violence, particularly 
young girls of color, who are often disregarded by society writ large.2  Burke 
coined “Me Too.” 

What began in Burke’s apartment took on new dimension in 2017, after 
Alyssa Milano turned it into a viral hashtag, #MeToo.3  Me Too, or #MeToo, 
has become something of a cultural shibboleth, a rorschach test of sexual 
harm and state power.  Contained within it are undeniable truths about our 
society: to wit, the commonality of sexual harms, and our collective failure 
to effectively address those harms. 

Eleven years after Burke breathed Me Too into life, a Santa Clara judge 
ordered former California judge Aaron Persky to pay $135,000 in legal fees 
to the attorneys behind the effort to recall him from the bench in the wake of 
People v. Turner,4 a criminal case that transformed into a cultural flashpoint.  
In Turner, Persky had imposed a sentence for a sexual assault that many 
perceived as too lenient:5 three years of probation with six months to serve 
in the county jail, and a lifetime of sex offense registration.6 

When confronted with the disparate treatment and stark disparity in 
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Turner’s jail term that triggered a massive backlash and ultimately resulted 
in Persky’s removal from the bench.  Despite a judicial inquest into Persky’s 
handling of the case finding no misconduct, bias, or abuse of discretion, he 
was recalled from the bench by a twenty-point popular vote margin.8  In 
addition 
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that we have come to call justice.  Whether this vehicle takes us to a place 
we want to go is another matter entirely, and a question I invite critical 
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prosecution and conviction of rapists in the United States.  Police disbelieve 
rape victims far more often than the public and other agents involved in rape 
investigations.”25 

Police routinely fail to adequately investigate allegations of sexual harm, 
leading—
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appropriately respond to and address complaints, leading to a widespread 
belief that reporting would likely be futile, and further leave people who 
commit acts of sexual violence free to continue with relative impunity.  
Examples of this abound, but Meaghan Ybos is particularly emblematic.  
Ybos was raped at knifepoint by Anthony Alliano in 2003, and despite 
promptly reporting the rape, the rape kit would not be tested by Memphis PD 
for another nine years.33  During those nine years, Alliano would go on to 
commit at least an additional five attacks against Memphis-area women.34  
While Ybos’ experiences are certainly horrific, they are far from unique, and 
instead, are emblematic of a pattern of general police hostility toward rape 
victims. 

Despite these phenomena being well-documented and consistent 
throughout jurisdictions, relatively little attention is paid to their true natures.  
These basic structural and investigatory failures are often parlayed into calls 
for extraordinary expansion of state power, additional funding, or fewer 
rights for criminal defendants, as opposed to holding law enforcement and 
elected officials to account for delivery of services to victim-survivors. 

These failures, it should be pointed out, appear to be much more 
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If the foregoing discussion of reporting and official hostility are 
considered to be evaluating the “upstream” of our criminal legal processes, 
most of our focus and solutions are focused “downstream”—that is to say, 
on criminal (and pseudo-criminal)39 trials, constitutional rights afforded to 
defendants, sentence length, and public conviction registries.40  This is so, 
even despite upstream processes that are arguably much more important 
toward the goals of deterring criminal conduct and holding people 
accountable for conduct that has occurred, as opposed to the punishment that 
figures so largely downstream. 

Perhaps by way of seeking absolution for these failures, America is the 
most punitive nation on the face of the planet, particularly at the intersection 
of punishment for sexual harms.  While we cage more people per capita than 
any other nation on the planet, ours is not just 
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in this context in that state judges are traditionally elected positions, and as 
research has demonstrated, tend to be very sensitive to populist sentiment 
when it comes to criminal cases.46 

Length of imprisonment has traditionally been our virtually solitary 
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provide written notice within three days of any change in vehicle 
information, e-mail addresses, internet identifiers or telephone numbers 
registered to or used by you to the sheriff with whom you are most recently 
registered.  [Y]ou are required to abide by all of the above described 
requirements for your lifetime as a Tier III offender with in person 
verification every 90–days.  That means for the rest of your life every three 
months you’re going to be checking in with [the] sheriff where you live or 
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far as to violate the federal constitution’s prohibition on cruel and unusual 
punishments—a legal conclusion virtually unheard of outside of the context 
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their punitive impact, but as well as their ineffectiveness at preventing sexual 
harm) complicates our collective efforts to address the problem of sexual 
violence in our society. 

In other words, how we understand a problem necessarily suggests its 
solution.  If our collective understanding of the problem of sexual violence 
is that the culprits are recidivistic predators, then the solutions are 
banishment––either actual, as is the case with imprisonment, or constructive, 
as is the case with registries.  However, this framing badly misapprehends 
the realities of sexual harm, and thus undermines our efforts to address it. 

Equally as important, public conviction registries such as sex offense 
registries represent an important vector through which the discharge of state 
power and carceral economics is beginning to evolve.  As discussed above, 
there are now approximately a million people on sex offense registries alone 
(to say nothing of the other public conviction registries).  Given their 
trajectory, long registration periods, and few opportunities for exit,73 it is not 
unreasonable to predict that one day there might be more people on public 
conviction registries than in prison in America.  Private corporations are 
rapidly capitalizing on registries, introducing a profit motive into our system 
of punishment in the same way private prisons (and the privatization of 
services provided to public prisons)74 have, 
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previous evening, and both had consumed large amounts of alcohol.85  Turner 
admitted sexual activity with Miller, but believed it was consensual, and 
denied that Miller was not conscious.86  Miller’s testimony rejected Turner’s 
version of events, as she testified that she had no recollection of what 
happened, and that whatever Turner did was without her consent.87 

A jury found Turner guilty on all counts.88  As is customary practice (in 
both Santa Clara County and elsewhere), the county probation department 
prepared a report that would summarize various aspects of the case and 
ultimately recommend a sentence for Turner.89 

Amongst the items contained in the report were statements both by 
Turner, as well as Miller.  Turner, for his part, stated to the probation officer 
preparing the report that he felt remorse for both the offense, as well as the 
pain that Miller experienced as a result of having to go through the trial 
process.90  Miller also expressed her myriad emotions regarding both the 
harm that Turner had caused her, as well as the resulting trial: 

I still feel a lot of anger because of what he put me through at trial.  I want 
him to be sorry and express remorse.  He attacked my personal life in 
whatever way possible and in the end, it didn’t work.  I don’t experience 
joy from this.  I don’t feel like I won anything.  It was just the anger of 
hearing what he said in Court.  It was devastating. I want him to know it 
hurt me, but I don’t want his life to be over.  I want him to be punished, but 
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At the start, perhaps one of the most well-replicated findings in 
criminological research is that punishment’s severity tracks very little with 
individual deterrence.115  What matters far more than how severe a 
consequence is, is how likely an individual is to experience it.116  As observed 
in Part I, that likelihood here is vanishingly small.  Even if that likelihood 
were boosted, the deterrent value of the criminal law remains questionable at 
best.117  Two centuries’ worth of data indicates that mandatory punishment 
schemes, for example, have no deterrent impact, but carry with them 
enormous social, fiscal, and human cost.118 

Ramping up on consequences in the wake of cases like Turner’s119 also 
can only ever be likely to impact those individuals who lack the money, 
connections, resources, and power to avoid entering into the criminal legal 
system in the first place.  While criminal defendants like Turner make 
tempting targets for punitive anger, scholars have consistently shown that 
people who are poor, who are sexual minorities, people of color, or other 
marginalized groups will be the most impacted.120 

Not only are populations of color most likely to be those populations 
which are most severely impacted by these criminal legal policies, they are 
also those populations of victim-survivors and others whom the law is 
intended to benefit that are most likely to be ignored, discarded, or criminally 
charged themselves.121 

Mandatory punishment schemes also wind up having the perverse 
impact of reducing accountability and transparency—which often is 
exceedingly important for people who have experienced sexual harm—by 
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take responsibility for the harms they have experienced,122 increasing the 
costs ever-higher for people who have committed those harms dramatically 
disincentivizes people from taking those steps at all, or by way of plea 
agreement to an offense that did not actually occur. 

It is also worth observing that expressions of remorse, like those 
expressed by Turner in the probation report,123 might be perhaps viewed 
skeptically in light of the fact that he proceeded to trial and subsequently 
sought appellate review.124 In Turner’s example, it is difficult, if not 
impossible, for anyone other than Turner to know what he genuinely feels. 
Assuming he does feel remorse, it is possible that this apparent contradiction 
of terms is something of an artifact of the context in which he is supposed to 
express that remorse. 

Stated differently, if the only thing that awaits someone who has caused 
harm is decades in a cage plus a lifetime of civil death, then the only real 
incentive that they have would seem to be to fight tooth and nail to avoid 
those consequences, even if they are remorseful.  While such a choice might 
be understandable, the natural outcome would seem to result in a system that 
victim-survivors often report as more traumatic than the offense that they 
seek to have adjudicated.125  Arguably, this deters reporting as well, if the 
only option for victim-survivors is a process that will only damage them 
further without any guarantee that they will “win.”126 

More broadly, casting the problem of sexual violence in terms of a fight 
over “not-enough-years”127 or “too-many-rights”128 or containing would-be 

 

 122. See SERED, supra note 20, at 23; MILLER, supra note 79, at 91 (“I wanted accountability 
and punishment, but I also hoped he was getting better.  I didn’t fight to end him, I fought to convert 
him to my side.  I wanted him to understand, to acknowledge the harm his actions had caused and 
reform himself.”). 
 123. Probation Report, supra note 90. 
 124. “[Turner’s appellate counsel] announced he’d already prepared the Notice of Appeal, [and] 
asked where he could file it.  Brock may have been genuinely remorseful, but he had hired an even 
higher-powered attorney to repaint me as a liar, drunk, willing.”  MILLER, supra note 79, at 237. 
 125. Miller reflected, 

When you say go to the police what do you envision?  I was grateful for my team.  But the 
police will move on to other cases while the victim is left in the agonizing, protracted judicial 
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incorrigible criminals129 puts all of our attention and focus “downstream,” 
which has a limited reach, questionable efficacy (and obfuscates more 
important upstream failures with respect to police gatekeeping, and systems 
of money and power that perpetuate sexual violence), but also triggers 
pushback from civil rights organizations, resulting in protracted culture wars. 

The upshot of all of this is that arguably sexual harms become 
perpetuated in our society, even by way of ostensibly good-faith attempts to 
address it.  As noted previously, scholarship exists as to how our framing of 
sexual violence in terms of predators, strangers, and monsters serves to 
bolster and prop up the occurrence of sexual violence in society.130  To the 
extent we render the identity and existence of the Brock Turners of the world 
as “rapists” and “monsters” and “predators,” we elide over the realities of 
sexual harms by “paint[ing] a picture of a criminal that look[s] nothing like 
the average college date rapist.”131 

This mis-framing works hand-in-hand to submerge the bulk of sexual 
harms in our society.  
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There are also broader philosophical concerns to be grappled with 
respect to this punitive turn.  In 2009, Anya Gruber remarked that, 

The historical moment in which American feminist reformers find 
themselves is one where criminal law and incarceration has for three 
decades been the most acceptable form of government action. This 
philosophy has devastating effects on the most subordinated segments of 
society.  The feminist movement’s continued calls for more and harsher 
punishment of gendered crimes in this era of vengeance and victims’ rights 
makes it complicit in a neoliberal system that undermines women’s equality 
and economic health and retards equality generally.  As a result, it seems 
that ‘feminist ideas and credibility are being appropriated to strengthen an 
apparatus that . . . should be dismantled.’135 
Stated differently, arguably, the punitive turn to address sexual violence 

is something of a wolf-in-sheep’s-clothing: that ideas that are anathema to 
ideas central to feminist liberation are being dragooned into service 
ostensibly in support of those goals. 

For instance, to punish sexual violence, we send people to places that 
are awash in sexual violence—
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As observed in the introduction, there are separate crises that reinforce 
one another: a flood of punishment in a desert that needs accountability.  
Punishment eats resources that might be better able to address the crisis it is 
deployed for in other ways, for example, by boosting the likelihood of 
accountability, or preventing harm in the first place. 

A posture that de-prioritizes severe punishments also incentivizes people 
who have caused harm to take responsibility for that harm and participate in 
the healing process of the victim-survivor.  As it stands, because the stakes 
and the stigma are so outsized, the only real incentive is to vigorously fight, 
thus also contributing to additional trauma that victim-survivors experience 
in the criminal legal system. 

For example, sex offense registries occupy an increasingly large 
economic footprint and consume an enormous amount of public safety 
resources despite not enhancing community safety.142  If these were 
abolished or curtailed in some significant way, then the resources that go into 
ensuring their operation, officer time spent investigating compliance, and 
judicial resources spent prosecuting failure to comply violations could be 
allocated elsewhere.  As the Association for the Treatment of Sexual Abusers 
observed: “Victim advocate organizations have questioned the large 
expenditure of funds on sex offender management tools that may not really 
protect communities, while resources and services for victims are being 
cut.”143 

In addition to services for victim-survivors, as observed in Part I, there 
are myriad structural reasons why the likelihood of accountability is 
exceedingly small to begin with, however, resources and attention can at least 
begin to correct this.  Sex crimes units can be properly staffed and trained, 
and incentives that police departments have to misrepresent rape statistics 
can end. 

There are also evidence-based public health models of sexual violence 
that, when effectively deployed, significantly reduce the rates of rape to begin 
with.  In short, good social policy is the best crime policy.  Even on the re-
entry side, with individuals who truly are high needs, there are effective 
evidence-based models of re-entry that do not rely on the punitive and 
shaming models adopted by public conviction registries.144 
 

 142. See SARAH NAPIER ET AL., AUSTRALIAN INSTITUTE OF CRIMINOLOGY, WHAT 
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Most importantly, our current approach is mostly indifferent to the needs 
of victim-survivors.145  Restorative justice models, which have gained 
popularity with violence writ large,146 
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when people are held accountable, we tend to compensate for our broader 
failures by rendering them immutable monsters and treating them as such.  
They become far removed from our communities, our friends, our families, 
or indeed ourselves.  While most would perhaps be fine with this arrangement 
if it made us safer, there are compelling reasons to believe that our framing 
and approach perpetuates sexual violence in society—to say nothing of the 
human, constitutional, and fiscal costs. 

People v. Turner, and its explosive aftermath revealed much about our 
culture: both the undeniable pain of so many women and men who had 
experienced sexual harm, but also our favored response.  The undeniably 
atrocious reality of Turner’s actions notwithstanding, against this backdrop a 
largely fictitious narrative took root, which ultimately resulted in Aaron 
Persky’s recall from the bench—though the full impact of the recall remains 
to be seen as it continues to reverberate throughout our culture, media, and 
courts. 

Approaches that rely on carceral politics are deaf to the needs of victim-
survivors, especially when those needs diverge from maximizing state 
power.  Curiously, in our criminal legal system, the two individuals who 
should matter the most to the entire process—the person who caused harm, 
and the person who was harmed––seem to function as props necessary for a 
machine to operate, which in turn “focuses nearly exclusively on punishing 
criminals and virtually ignores forgiveness, victim healing, elimination of 
socio-economic predicates of crime, and victim social services.”154 

We exist in a time when increasingly broad segments of our society are 
willing to reconsider the wisdom of putting people into cages,155 though this 
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Perhaps the most that is known about the epilogue of any of the people 
who were involved in the recall effort is Chanel Miller, who as noted above, 
wrote a book about her experiences and gave numerous media interviews.157  
Aaron Persky was recently fired from his job as a high school tennis coach 
one day after he was hired, after it became known that he was the judge in 
People v. Turner.158  Turner, now twenty-four, is listed as a “level III” sex 
offender in Ohio, and is reported that he is working at a factory and living 
with his parents.159  While many internet commentators sought to ensure that 
he would “become known as the Stanford rapist,” it would appear that they 
have succeeded.  The site behind the Kappa Alpha fraternity house where 
Turner attacked Miller has since been turned into a memorial, proposed by 
Professor Dauber,160 though efforts to inscribe the memorial with portions of 
Miller’s statement were resisted by Stanford, who only recently 
acquiesced.161  Our language for victim-survivors and predators freezes the 
humanity of both Miller and Turner in place, locating both of them in a 
moment in time: to wit, a college party in Santa Clara C
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–a “hostile solidarity.”163  The more we punish for this purpose, then, the 
more it becomes necessary to achieve the same results.164  Like a drug, we 
become addicted to punishment.  Stated differently, perhaps we care less 
about preventing harm than we say we do, because if we prevented harm, 
there would be no one left to punish. 

This piece ends with a question, as opposed to a proscription.  A moment 
of cultural and legal reckoning as to the reality of sexual and gendered harms 
has brewed for generations, and now appears at hand.  Alongside this 
moment exists another; one that regards our massive penal infrastructure as 
woefully inefficient at addressing, and thus changing, societal problems. 

As we regard the crossroads before us, it remains to be seen, exactly, 
down which road we will travel, taking our police, prisons, people they 
house, and our pain with us.  The outcome will depend largely on what we, 
as a society and a culture, decide is important to us. 

 

 

 163. Henrique Carvalho & Anastasia Chamberlen, Why Punishment Pleases: Punitive Feelings 
in a World of Hostile Solidarity, 20 PUNISHMENT & SOC’Y 217, 222 (2017). 
 164. Id.


