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in the world of fighting: “We are like football and the NFL. The sport of 
mixed martial arts is known by one name: UFC.”18 

The UFC, under both its previous holding company, Zuffa, LLC,19 and 
its now-current holding company, Endeavor, dominates the MMA industry 
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Clause’ requires UFC Fighters to attend, cooperate and assist in the 
promotion of bouts in which they fight and, as required by the UFC, any 
other bouts, events, broadcasts, press conferences and sale of merchandise, 
for no additional compensation.”37  Last, the UFC has the power to 
perpetually retain the rights to a retired fighter pursuant to the “Retirement 
Clause.”38  Each of these clauses alone, and in tandem, have the effect of 
tying a fighter to the UFC’s ultimate and overwhelming control, and in some 
ways, forever. 

At the time of this writing, there has not been a definitive ruling on the 
case.  However, the plaintiffs have survived Zuffa’s motion to dismiss, based 
on the court’s finding that the plaintiffs had plead sufficient facts showing 
that the UFC’s system is “anticompetitive such that ‘the effect is “to foreclose 
competition in a substantial share of the line of commerce affected.”’”39 
Likewise, Zuffa’s subsequent motion for summary judgment is still pending 
before the court.40 

This Article contends that an MMA fighter union is not only possible 
but is the best viable mechanism for the athletes to manage the UFC’s 
arguably anticompetitive and coercive contractual provisions.  It has been 
said that two obstacles stand in the way of fighters forming a union: 1) their 
status as independent contractors, and 2) the arms-length nature of the sport.41  
Part I argues that although their contracts typically classify them as 
independent contractors, UFC fighters are, in fact, employees and entitled to 
unionize under the National Labor Relations Act (NLRA).  Notwithstanding 
the UFC’s express contractual representation that the fighter is an 
independent contractor, and that nothing in the agreement shall be construed 
as making the fighter an employee,42 an analysis under common law agency’s 
right to control test leads to a contrary finding.43 

Part II refutes the contention that fighters cannot unionize because of the 
arms-length and individualistic nature of professional MMA by showing that 
 
 37. Id. at 1168. 
 38. Id. 
 39. Id. at 1169 (quoting Allied Orthopedic Appliances, Inc. v. Tyco Health Care Group LP, 
592 F.3d 991, 996 (9th Cir. 2010)). 
 40. See generally Defendant Zuffa, LLC’s Motion for Summary Judgment, No. 2:15-cv-
01045-RFB-PAL (filed July 30, 2018), https://www.scribd.com/document/385078581/Motion-for-
Summary-Judgment [hereinafter “Motion for Summary Judgment”]. 
 41. John S. Nash, Why Isn’t There a Union In MMA?, BLOODY ELBOW (July 19, 2013, 8:00 
AM), https://www.bloodyelbow.com/2013/7/19/4533358/why-isnt-there-a-union-in-mma (quoting 
interview with Dr. James B. Dworkin, Purdue University North Central). 
 42. Jeffrey B. Aris, The Fight as an Independent Contractor, SHERDOG (June 29, 2013), 
http://www.sherdog.com/news/articles/The-Fight-as-an-Independent-Contractor-53481 (quoting 
UFC’s 2013 contract with Eddie Alvarez). 
 43. See discussion infra Part I. 
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the fighters share a “community of interest” n
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independent contractor would require a federal court to undertake an analysis 
using the right to control test.55  Without a court classifying them as 
employees, UFC fighters would be unable to appreciate the rights and 
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The UFC controls many other aspects surrounding fight night as well.63  
For example, fighters are under a contractual obligation to “cooperate and 
assist in the advertising, publicity, and promotion” of the fighters’ own bouts, 
as well as any other UFC events.64  This obligation requires that fighters make 
appearances at press conferences and interviews without additional 
compensation.65  While in attendance, fighters are restricted from wearing 
anything that bears a logo other than Reebok.
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inside the iconic Octagon.90  More general than the Octagon, though, is the 
arena in which the events are held.  The UFC has recently entered into an 
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F. Method of Payment 

When a worker is paid by the job, as opposed to hourly, it suggests that 
the worker is an independent contractor.101  The UFC pays its fighters in 
accordance with the contractually agreed upon amount for each bout.102  
Fighters may also receive money from pay-per-view revenue sharing 
agreements and other side agreements.103  Fighters also receive compensation 
from the UFC as determined by the tiered system under the Reebok deal.104  
As much of the information regarding fighter pay is not available to the 
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H. Parties’ Understanding of the Relationship 

The belief as to existence of a relationship
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which it treats its athletes, fighters are undoubtedly within the scope of the 
NLRA as employees.120 

II. FIGHTERS’ APPROPRIATE BARGAINING UNIT AND THE UFC’S NEED TO 
RECOGNIZE IT 

Zev J. Eigen, a labor law professor at Northwestern University, has 
recognized MMA fighters’ need for a “collective voice to assert and protect 
their rights and interests.”121  Dr. James B. Dworkin agrees, but points out 
that one of the main obstacles to a fighter union is the individualistic nature 
of the sport of MMA.122  The concern is that, aside from the logistic 
difficulties that arise from the arms-length relationship that fighters have with 
one another,123 a fighter union cannot be recognized by the National Labor 
Relations Board (NLRB) as an appropriate bargaining unit unless there is a 
community of interest among the group.124  Notwithstanding these concerns, 
the fighters can in fact constitute an appropriate bargaining unit through a 
stipulation with the UFC. 

Believed to be “the touchstone of an appropriate bargaining unit,”125 the 
community of interest test requires an evaluation of a number of factors to 
determine whether a group of employees share common concerns and 
interests regarding the terms and conditions of their employment.126  Courts 
and the NLRB look to factors such as the similarity in skills, job functions, 
wages, fringe benefits, work hours, and work clothes – to name a few.127  The 
purpose of the test, and in turn an appropriate bargaining unit, is to ensure 
that employees retain “the fullest freedom in exercising the rights guaranteed 
by [the NLRA].”128 

At first glance, UFC fighters do not seem to satisfy the community of 
interest test with flying colors.  The core skills required to be in the UFC are 
there, but they vary in degree – as evidenced by the variance in wages, 
number of fight cards each athlete manages to appear on, and fighter 
 

 120. See Nash, supra note 41; see also Aris, supra note 42 (giving an analysis as to UFC 
fighters’ status as independent contractors). 
 121. Nash, supra note 41. 
 122. See id. 
 123. See id. 
 124
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rankings.129  They do, however, have similar job descriptions: enter the 
Octagon and fight; promote the UFC.130 And similar work clothes: Reebok 
gear.131  
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impossible.140  The success of other players’ associations are the leading 
example of this.141 

The true herculean task fighters would face is getting the UFC to 
consider the existence of a fighter union at all, not to mention stipulating to 
its composition.142  The UFC has historically been hostile to the idea of 
fighter unionization, and with their “tremendous amount of leverage . . . [the 
UFC] can tell the athlete to go away, to pound sand.”143  While the previous 
owners during the UFC’s Zuffa Era may have shrugged off sanctions from 
the NLRB,144 the new Endeavor145 ownership may not be so willing to 
potentially violate labor law by attempting to prevent the fighters from 
organizing.146  But assuming NLRB sanctions do not faze Endeavor and the 
UFC, would a Thirteenth Amendment violation cause them to reevaluate? 

The suggestion is not that any attempt to block a fighter union is a 
violation of the Thirteenth Amendment.  Instead, the violation is grounded in 
the UFC’s Coercive Clauses.147  Professor Zev Eigen has identified the 
“Champions Clause” specifically as a potential violation of the Thirteenth 
Amendment because you cannot “force someone to work for you.”148  This 
dilemma has reared its ugly head once before in the infamous case Flood v. 
Kuhn.149  Curt Flood was a professional major league baseball player who 
challenged the league’s reserve system;150 among his allegations was the 

 

 140. See Nash, supra note 41; see also Craig W. Palm, Strife, Liberty, and the Pursuit of Money: 
Labor Relations in Professional Sports, 4 VILL. SPORTS & ENT. L.J. 1, 3-4 (1997) (recognizing the 
difficulty players associations have in agreeing on what bargaining position to take but noting sports 
unions’ ability to boast generous average salaries notwithstanding those difficulties). 
 141. See Brown, supra note 4. 
 142. See Harris, supra note 21. 
 143. See id. (quoting attorney and faculty associate director at Wharton Sports Business 
Initiative at the University of Pennsylvania, Scott Rosner). 
 144. Gross, supra note 109; see also Station Casinos, Inc., 358 N.L.R.B. 637 (2012) (affirming 
an order finding the casino in violation of the NLRA for threatening an employee engaged in union 
activities). 



430 SOUTHWESTERN LAW REVIEW  [Vol. 48 

claim that the reserve system was a form of involuntary servitude in violation 
of, inter alia, the Thirteenth Amendment.151
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III. NO MATTER WHAT, A UNION IS THE WAY TO GO 

A number of mechanisms for UFC fighter contract reform, including 
individual antitrust action against the UFC, seeking federal regulation, and 
free agency, have been suggested.168  At the time of this writing, the plaintiff-
class of Elite Professional MMA Fighters in Le v. Zuffa, LLC is trying their 
hand at an antitrust challenge against the UFC. The court in Le v. Zuffa, LLC, 
however, has yet to render a decision as to the fighters’ claim under the 
Sherman Act.169  There are, in theory, three possible outcomes of the case.  
In the first scenario, the fighters’ claim succeeds, and the UFC is enjoined 
from engaging in anticompetitive activity by way of the Coercive Clauses.  
Another possible scenario is the exact opposite – one in which the fighters’ 
claim fails, and the UFC is free to continue its use of the Coercive Clauses.  
The last, and least likely, outcome is that the court finds MMA exempt under 
federal antitrust laws in a 
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possible.182  Being the first professional sport to join the antitrust exemption 
ranks with baseball, MMA would, in that case, not be regulated by federal 
law.183 

As was the case with baseball, the only way MMA would escape the 
grasp of an exemption would be through congressional action.184  In 1998, 
Congress passed the Curt Flood Act of 1998185 (Curt Flood Act) as an 
amendment to the Clayton Act.186  Narrow in scope, the Curt Flood Act 
granted major league baseball players standing to sue under federal antitrust 
laws – eliminating baseball’s antitrust exemption with respect to players and 
their salaries.187  Although many saw this legislation as a victory for baseball 
players,188 the fact remained that the athletes continued to resort to the 
collective bargaining process to achieve their goals.189  Therefore, MMA 
athletes would likely be in the same position as major league baseball 
players.190  Accordingly, even in this highly implausible situation, collective 
action would likely be UFC fighters’ only recourse against the Coercive 
Clauses, and any future discourse between the fighters and the UFC.191 

 

 182. See Flood v. Kuhn, 407 U.S. 258 (1972); see also Toolson v. N.Y. Yankees, Inc., 346 U.S. 
356 (1953). But see, e.g., Radovich v. National Football League, 352 U.S. 445 (1957) (denying 
antitrust exemption for football); United States v. Int’l Boxing Club, 348 U.S. 236 (1955) (denying 
antitrust exemption for professional boxing); Deesen v. Prof’l Golfers’ Ass’n, 358 F.2d 165 (9th 
Cir. 1966), cert denied, 385 U.S. 846 (1966) (applying federal antitrust law to professional golf). 
 183. See Macaluso, supra note 163, at 466. 
 184. See Toolson, 346 U.S. at 364; see also Flood, 407 U.S. at 282-84 (reasoning that any 
alteration to baseball’s antitrust exemption should come from congressional legislation). 
 185. 15 U.S.C. § 26 (2012). 
 186. Macaluso, supra 
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In many ways, a fighter union addresses the shortcomings of the other 
mechanisms available to fighters.192  Congressional action would likely not 
prevent most of the issues fighters face through the Coercive Clauses,193 and 
the free agency model would not function well in the MMA industry.194  
Although antitrust law provides fighters with a viable preliminary option,195 
the reality is that fighters’ best interests ultimately fall into the hands of a 
union.196  This reality has not gone unnoticed either; veteran fighter Tim 
Kennedy claims, “[the] sport isn’t going to exist in 10 years if we . . . keep 
this course [without a fighters association].”197 

CONCLUSION 

Disparity of power has led to unionization in professional sports because 
“the strengths emanating from our nation’s labor laws proved too strong to 
resist.”198  Recognizing these strengths, several UFC fighters have made the 
first steps to organize by creating the Mixed Martial Arts Athlete Association 
(MMAAA).199  The association hopes to establish a formal collective 
bargaining agreement with the UFC.200  Attorneys and professors alike, 
however, have expressed concerns with the obstacles to establishing a union 
that will be recognized by the NLRB: independent contractor status and 
arms-length relationships.201
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is right; a union delivers the solidarity fighters need to stand up for their 
intrinsic worth.203 

Madelynn A. Hefner* 

 

 203. See Gross, supra


