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RAPP SNITCH KNISHES: THE DANGER OF 
USING GANGSTER RAP LYRICS TO PROVE 

DEFENDANTS’ CHARACTER 
 

Rap Snitches, Telling all their business/ Sit in the court and be their 
own star witness/ Do you see the perpetrator? – Yeah I’m right here/ Fuck 

around, get the whole label sent up for years.1 
-- From Rapp Snitch Knishes (2004) 

INTRODUCTION 

Suppose the year is 1842.  The dismembered body of a man has been 
found beneath the floorboards of a home in the city of Baltimore.  The prime 
suspect in this homicide is current Baltimore resident, Edgar Allan Poe.  The 
prosecution seeks to enter into evidence a short story that the defendant has 
been preparing for publication.  In this story, the narrator murders a man who 
has, as the narrator describes it, a “vulture-eye,” and cuts the body to pieces 
in his bathtub and buries the remains below his floorboards.  The victim in 
the case at hand had a lazy eye and the home under which he was buried did 
not belong to Mr. Poe.  Despite the differences between the novel and the 
real-life case, the prosecution seeks to have Mr. Poe’s short story presented 
to show that Mr. Poe had the intent to commit the crime, knowledge of 
methods of homicide and disposal of evidence, and a plan to commit 
homicide and dispose of the evidence. Should the admission of Mr. Poe’s in-
progress short story be admitted?2 
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The benefit brought to Tay-K 47 by the success of The Race may be 
outweighed by a threat it may pose against him at his upcoming trial.19  The 
Race has become a viral hit and has made its way onto the billboard charts, 
peaking at the 44th spot.20  It has garnered both sympathy and infamy for 
Tay-K 47.21  Freestyles have been made over the beat of The Race by big 
names in the current hip-hop scene, such as Isaiah Rashad and Lil’ Yachty, 
who have expressed their concern and support with the refrain “free Tay-
K.”22  While Tay-K 47 has earned around 600 to 700 thousand dollars 
through a deal with record label 88 Classic, his successful rap career has 
already had costly repercussions.23  In March 2017, a judge denied Tay-K 47 
bail, in part due to the judge’s feelings toward The Race and the reception it 
has received, stating, “I don’t know how many people are supposed to die 
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of gangster rap lyrics make them especially vulnerable to creating undue 
prejudice in jurors who are unfamiliar with the genre.  Part III demonstrates 
why allowing gangster rap lyrics to be presented as evidence is so dangerous 
that its admissibility must be viewed under a special lens.  Finally, this 
article’s proposal will expand the Skinner court’s holding to adequately 
protect criminal defendants who have written gangster rap lyrics, as well as 
preserve the benefits derived from such expression. 

I.  LEGAL STANDARD AND RELEVANT CASE LAW 
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determination is to be made according to the Rule 403.48  According to the 
advisory notes of Rule 403, unfairly prejudicial evidence is evidence that has 
“an undue tendency to suggest decision on an improper basis, commonly, 
though not necessarily, an emotional one.”49  The other aspect of the second 
step comes from the advisory notes of Rule 404(b), which require that the 
availability of other means of proof be taken into account.50  If a proper 
purpose for introducing evidence of past acts has been identified and the 
prosecution has shown that the evidence of a past act is not unduly prejudicial 
under the guidance of Rule 403 and in light of the availability of other means 
of proof, the evidence may be admitted against a defendant.51 

B. Relevant Case Law 

The following section examines how courts have dealt with gangster rap 
lyrics and similar evidence being presented against the author of the works 
in question using the standard explained above.  The survey begins with the 
use of violent fiction being used against the defendant in State v. Hanson.52  
Next, United States v. Foster will serve as an example of how defendant-
written gangster rap lyrics can be presented for the purposes listed in Rule 
404(b).53  The Sixth Circuit case, United States v. Stuckey, serves as an 



2019] RAPP SNITCH KNISHES  179 

1. State v. Hanson 

The case of State v. Hanson serves as a precursor to the relevant body of 
case law.57  In Hanson, the defendant was on trial for first degree assault.58  
On cross examination, the defendant was questioned about a fiction novel 
that he had written, part of which contained violence.59  The fiction was 
presented under Washington Rules of Evidence, ER 404(a).60  Rule 404(a) of 
the Washington Rules of Evidence is substantially similar to Rule 404(a) of 
the Federal Rules of Evidence.61  Both Rules state that evidence of a person’s 
character or character trait is not admissible if used to show that the person 
acted in accordance with that trait in the case at hand.62  Though not entirely 
on point, this case is valuable for purposes of this article because of the 
court’s comments about the probative value of artistic expression, as well as 
the danger of undue prejudice it presents.63  The Washington Appellate Court 
stated that the writings were “simply not probative” and could only be found 
to be so if they accepted “the proposition that an author’s character can be 
determined by the type of book that he writes.”64  The court flatly rejected 
such a proposition.65  The Skinner court would later come to a similar 
conclusion about the probative value of gangster rap lyrics.66 

2. United States v. Foster 

The seminal case involving the use of defendant-written gangster rap 
lyrics under Rule 404(b) is the 1991 Seventh Circuit case of United States v. 
Foster.67  
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“the biggest dope dealer”70 and made use of “drug code words,”71 were 
admitted under Rule 404(b) for the purpose of showing knowledge and 
intent.72  The court said that the lyrics need not prove that the defendant had 
knowledge, but only need to make it more probable that the defendant had 
knowledge of narcotics trafficking.73  For the final part of the Rule 404(b) 
analysis, the court left the weighing of probative value against a potential 
danger of undue prejudice to the discretion of the trial court.74  In doing so, 
the court failed to acknowledge the uniqueness of this sort of evidence. 

Here, the prosecution used the defendant’s gangster rap lyrics to show 
knowledge and intent.  The following case serves an example of how a lack 
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value.78  In State v. Cheeseboro, this was not the case, but the gangster rap 
lyrics in question were admitted regardless.79 

4. State v. Cheesboro 

The case of State v. Cheesboro is an example of when gangster rap lyrics 
are found not to be admissible, but the conviction based on those lyrics was 
not reversed because the appellate court made a finding that there was no 
reversible error.80  The defendant was convicted of three counts of armed 
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dismemberment.”89  The content of the lyrics did not correlate to the facts of 
the case at hand.90  Significantly, “the state did not attempt to clarify or 
explain the lyrics in any way, despite their heavy use of slang and otherwise 
esoteric language.”91 

The lyrics were presented under the New Jersey Rules of Evidence Rule 
404(b)92 to show the defendant’s motive and intent.93  The court gave the 
rationale for Rule 404(b), explaining that its purpose “is simply to keep from 
the jury evidence that the defendant is prone to commit crimes or is otherwise 
a bad person, implying that the jury needn’t worry overmuch about the 
strength of the government’s evidence.”94 

In weighing probative value against the danger of undue prejudice, the 
court found that the lyrics were highly prejudicial and carried “little to no 
probative value.”95  To illustrate its opinion, the Court noted that one would 
not think that Bob Marley had shot a sheriff or that Edgar Allen Poe had a 
body beneath his floorboards simply based on their artistic works.96 
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The New Jersey Supreme Court’s holding in Skinner was a big step in 
the right direction for the issue of the admissibility of defendant-written 
gangster rap lyrics.  The Skinner Court’s holding avoided the mistakes of 
underestimating 
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contextual background, gangster rap’s depiction of unpleasant subject matter 
is likely to be misunderstood. 

For as long as there has been oppression of African-Americans in 
America, there has been artistic and intellectual expressions made in 
response.108  This can be seen in spirituals during slavery, to The Souls of 
Black Folk during Reconstruction, to jazz, to poets such as Langston Hughes, 
to soul and finally to hip-hop.109  A significant predecessor to gangster rap 
was The Message 
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kingpin.128  Ross’s true story is quite different.129 Prior to becoming a hip-
hop artist, Ross worked as a corrections officer.130  Such a stark contrast is 
not uncommon in hip-hop.131  For example, Lil Yachty, Vince Staples, Tyler 
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After being reminded that he had done so two years earlier, he noted that “a 
lot of people didn’t like the song, but now they understand.”138 

Put simply, the lyrics in gangster rap are offensive because the situations 
that they are addressing are themselves, offensive.  When facing such 
situations directly, it can fairly be said that the angry, violent, and often 
upsetting response is proportionate.  A jury who is not facing, a
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significantly, there is a substantial danger of undue prejudice in this type of 
evidence that outweighs its probative value. 

A. Chilling Speech 

Allowing defendant-written gangster rap lyrics to be used under Rule 
404 presents troubling public policy issues in terms of expression.  If this 
practice continues, aspiring gangster rap artists may hold back in their 
depiction of the hardships facing their community or avoid gangster rap as 
an artistic outlet altogether. 

Gangster rap lyrics serve as both political and artistic expression and 
may be stifled in both respects when the writers of these lyrics realize that 
they may have to answer for their expression in court.147  Fitting with its role 
as a continuation of African-American expression, gangster rap serves as a 
political expression through a call and response method.148  The call comes 
in the form of  reporting the street’s perspective.149  There is a hope that the 
response will come in the form of changed attitudes, discourse, legislation, 
and ultimately conditions, as a result of the call.150  This response will not be 
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discourse – that liberates daily life.”154  While the two situations have their 
obvious differences, the concern of honest, “defiant” speech being stifled is 
shared.  Similarly, if the admittance of gangster rap lyrics is “prevalent 
practice,” it will likely discourage artists from writing the brutally honest 
lyrics that wrench the heart and conscience of the listener that make up 
gangster rap. 

The threat to gangster rap as political and artistic expression described 
above will only intensify if courts do not move in the direction taken by 
Skinner.  To demonstrate this, the following section will demonstrate how 
gangster rap lyrics have been singled out amongst other forms of expression. 

B. The Disproportionate Use of Gangster Rap Lyrics as Evidence Under 
Rule 404(b) 

Gangster rap lyrics are admitted as evidence against criminal defendants 
more frequently than any other form of artistic expression.155  This has a 
disproportionate effect on minority communities which produce a majority 
of gangster rap lyrics.156  In instances when works of other mediums and 
genres are presented as evidence, they are treated differently, as is seen in 
empirical studies as well as the case of State v. Hanson.157  Since it has gained 
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Art Forms 

Several commentators have noted the different reaction to violent 
content when presented in gangster rap and in other art forms.160  In her 
article, Poetic (In)Justice? Rap Music Lyrics as Art, Life and Criminal 
Evidence, Andrea Dennis notes that courts are more likely to separate the 
writer from the speaker when it comes to mainstream musical genres such as 
Country, a genre which also features outlaw protagonists, arguing that 
Johnny Cash’s claim that he “shot a man in Reno” would not be taken 
literally, but as artistic expression.161  Rapper Bushwick Bill, a member of 
“The Geto Boys,” compared his lyrics in the groups song Mind of a Lunatic 
as being “like Alfred Hitchcock in ‘Psycho,’” suggesting that “[h]e came at 
it from a criminal’s point of view” and asked why his record could not receive 
“the same respect.”162  Similarly, the majority in Hanson held that “[a] writer 
of crime fiction . . . can hardly be said to have displayed criminal propensities 
through works he or she has authored.”163  This logic is sound and its 
application should extend to gangster rap, even when one takes into account 
the personal and often detailed violence depicted in gangster rap. 

2. The Adversarial Relationship Between Gangster Rap and The Law 

Unsurprisingly, gangster rap and law enforcement have often butted 
heads.164  This presents a very real danger of undue prejudice, as jurors will 
likely view the police as the protagonist.165  N.W.A.’s Fuck Tha Police, a 
staple of gangster rap and one of its earliest hits, drew the disgusted attention 
of the FBI.166  Assistant Director of the FBI, Milt Ahlerich who wrote a letter 
to the group’s record label, prompted police departments across the country 
to disrupt the group’s concerts.167  The best remembered example of this took 
place at a show in Detroit, Michigan, when police officers stormed the stage, 
ending N.W.A’s show when the group attempted to perform Fuck Tha 
Police.168  Later, one of the officers involved explained the polices actions 
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saying, 
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today’s society” made it unlikely that introduction of such lyrics “would be 
unlikely to inflame the passions of a jury or irreparably prejudice [a] 
defendant.”190  This argument suffers from several weaknesses. First, the 
government assumes that when general members of society are confronted 
with gangster rap lyrics, that their passions are not inflamed against the 
speaker simply because they have heard something similar in the past.  The 
mere fact that individuals have heard similar expression before does not mean 
that when they hear it again they will interpret the lyrics with an objective 
mind and not make judgements about the writer of the lyrics.191  The opposite 
may be true.  A juror may carry their existing distaste for gangster rap lyrics 
into the courtroom and become even more prejudiced against the defendant 
than they would have been had this been their first exposure to gangster 
rap.192 

Second, this argument ignores that when gangster rap is played on the 
radio or television, the lyrics will likely have been censored, taking away a 
significant measure of their impact.193  When gangster rap lyrics are read to 
a jury, they are left as written with all their violence, profanity and vulgarity 
intact.194  The Skinner court was correct in rejecting the arguments regarding 
gangster rap’s popularity. 

IV. PROPOSAL 

The Skinner court made substantial progress in protecting defendants 
from falling victim to the unduly prejudicial practice of admitting gangster 
rap lyrics as evidence.  The holding in that case provided safeguards for when 
such evidence is found to be admissible.195  More importantly, it laid out in 
clear terms that without a “direct connection” between the content of the 
lyrics and the offense which the lyrics are offered to prove, it should not be 
admitted under Rule 404(b).196  The court held that when such a connection 
does exist, the evidence must still pass the balancing test of Rule 403.197 
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While Skinner is a step in the right direction, its protections should be 
extended to fully avoid the misuse of gangster rap to punish individuals 
accused of crimes.  The court was correct in finding that the probative value 
of gangster rap lyrics is outweighed by its risk of undue prejudice when there 
is no direct connection between the lyrics and the offense at issue.198  This 
holding should be followed to make defendant’s written gangster rap lyrics 
presumptively unduly prejudicial.  This presumption should be overcome 
only when a direct connection is present.  Second, Skinner’s holding applied 
specifically to use of lyrics to show motive and intent.199  To adequately serve 
its purpose, the holding in Skinner should apply to all purposes that may 
make evidence admissible under Rule 404(b). Finally, when gangster rap 
lyrics are admitted under Rule 404(b) when there is no “direct connection,” 
or when there is but the evidence does not satisfy Rule 403 balancing, courts 
should find that such an error was harmful and reversible as the admission of 
that evidence will most likely have an effect on a juror who is not familiar 
with gangster rap lyrics. 

A. A Presumption of Undue Prejudice for Defendant Written Gangster 
Rap Lyrics 

The Skinner 
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B. Application to All Purposes Listed Under Rule 404(b) 

The prosecution in Skinner used the defendant’s lyrics to show intent 
and motive.202  The court confined its holding to these purposes.203  The Court 
would have been justified in and done well to extend its holding to all 
purposes that may be used under Rule 404(b).  There is no distinction made 
between the different purposes proposed in Rule 404(b) and the 
accompanying notes do not suggest any should be made.204  Therefore, 
confining the Skinner holding to only intent and motive would be 
unnecessary and arbitrary.  Were the court in Foster to follow this article’s 
proposal, the lyrics would not be presented to the jury against the 
defendant.205  There, the defendant was apprehended with a bag containing 
drugs while traveling by train.206  The defendant’s lyrics made no reference 
to a suitcase or to his trip.207  Despite this, the court allowed the lyrics to be 
admitted under Rule 404(b) because the lyrics made it more probable that the 
defendant had knowledge of narcotics trafficking.208  Under Skinner, where 
its holding extended to knowledge as well as motive and intent, such a low 
bar for admissibility would not be sufficient, and the prejudicial lyrics would 
not be admitted against the defendant. 

C. No Admission When Other Evidence Is Available For the Same 
Purpose 

Both the Skinner 
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prejudicial and of little probative value without a direct connection to the 
offense at issue. 

Luke Walls* 
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