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THE OFFICE OF LEGAL COUNSEL 
JUGGERNAUT: NO ONE IS ABOVE THE 

LAW 
 

INTRODUCTION 

Many have debated whether it is legal to criminally indict a sitting 
President, but it is rarely discussed who decides, and who should decide, that 
question. Richard Nixon resigned from the White House in the midst of a 
criminal scandal, narrowly avoiding impeachment and criminal charges.1  
Twenty-five years later, Bill Clinton was impeached by the House of 
Representatives and acquitted by the Senate, but the threat of criminal 
prosecution lingered throughout his presidency.2  Independent Counsel 
Kenneth Starr ultimately never pressed charges against Clinton, which meant 
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grounds to criminally indict Clinton.5  However, the Office of Legal Counsel, 
the constitutional legal authority in the executive branch, stated through its 
own opinion letters that a sitting President cannot be criminally indicted,6 
reaching the opposite conclusion as that of Rotunda.7  This note will argue 
that the Office of Legal Counsel (“OLC”) lacks the independence necessary 
to give its opinions precedential weight in this debate because it is under the 
influence of the President himself. 

The question remains relevant because we find ourselves in a situation 
where the sitting President, Donald Trump, is under investigation.8  Events 
have unraveled in a manner similar to what one might see on the soap opera 
drama House of Cards.9  Immediately following the 2016 election, 
intelligence reports confirmed that Russia had meddled in the election.10  The 
Attorney General, Jeff Sessions, recused himself from participating in an 
inquiry into Russian meddling because he was a surrogate in the Trump 
campaign.11  The FBI continued its investigation in the face of an 
administration that did not want it.12  Then, President Trump fired the 
 

 5. Charlie Savage, Can a President Be Indicted? A Long-Hidden Legal Memo Says Yes, N.Y. 
TIMES (July 22, 2017), https://www.nytimes.com/2017/07/22/us/politics/can-president-be-
indicted-kenneth-starr-memo.html?mcubz=1. 
 6. See Memorandum from Robert G. Dixon, Jr., Assistant Att’y Gen., Office of Legal 
Counsel, Amenability of the President, Vice President and other Civil Officers to Federal Criminal 
Prosecution While in Office 1 (Sept. 24, 1973), https://fas.org/irp/agency/doj/

 



2019] THE OFFICE OF LEGAL COUNSEL JUGGERNAUT  153 

Director of the FBI, James Comey, because of “the Russia thing.”13  Finally, 
the Assistant Attorney General,14 Rod Rosenstein, appointed a special 
counsel to conduct an independent investigation of the matter.15  If the special 
counsel, Robert Mueller, finds that President Trump obstructed justice, 
colluded with Russia, or engaged in other crimes, such as conspiracy to 
violate campaign finance laws, money laundering, or tax evasion, will the 
special counsel be able to criminally indict him?  And importantly, whose 
opinion on that question should matter? 

This question is important because it is not clear if a sitting President can 
be criminally charged.  The first charges are trickling down from the special 
investigation; including charges of conspiracy and money laundering by 
Trump’s former presidential campaign manager,16 in which a jury trial 
ultimately found him guilty of eight counts of miscellaneous financial crimes 
and tax fraud.17  Further, instead of facing a second trial, the same campaign 
manager agreed to cooperate with the special counsel and pleaded guilty to 
more counts.
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I. THE OLC’S INSISTENCE THAT A PRESIDENT CANNOT BE CRIMINALLY 
INDICTED AND PROSECUTED 

The OLC itself insists that the President is immune from criminal 
prosecution.35  The Judiciary Act of 1789 established the structure and 
jurisdiction of the federal court system and created the position of the 
Attorney General.36  Over time, the functions and duties evolved, but the 
basic parameters held steady: to represent the United States in suits in the 
Supreme Court and to give advice and opinion upon questions of law when 
requested by the President or other heads of executive departments.37  
Eventually, the Attorney General delegated much of its opinion writing 
authority to the OLC, with Congress codifying the transfer of authority in 
2006.38  By that same year, Newsweek labeled the OLC as “the most 
important government office you’ve never heard of.”39  The OLC’s most 
important function is to issue legal opinions for the executive branch, 
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actually come into existence.56  In 1870, Congress gave the Attorney General 
the ability to oversee all criminal and civil litigation involving the United 
States, but it was not until 1934 that the modern Justice Department came 
into existence.57 

The Attorney General was created by the Judiciary Act itself, an 
important distinction as it was not created through executive branch 
regulations, but rather by Congress.58  Outside of being the custodian of the 
law for the executive departments, the Attorney General was tasked with the 
additional responsibility to “uphold and preserve the law and to do so 
according to legal standards, not political ones.”59  The traditional view of 
the role of the Attorney General is best described by Attorney General Caleb 
Cushing in 1854, “to give his advice and opinion on questions of law to the 
President and to the heads of departments, the action of the Attorney General 
is quasi-judicial.”60  He further explained the role as one where the Attorneys 
General opinions would define the law.61  The quasi-judicial power of the 
Attorney General provided the President and the heads of departments with 
“authoritative and final determinations on the meaning of the law.”62 

The OLC was originally named the “Office of the Assistant Solicitor 
General, but was statutorily separated in 1933 and renamed twenty years 
later.”63  The OLC has often been referred to as the “Attorney General’s 
Lawyer,” as it has been delegated almost all of the attorneys general 
contemporary opinion writing.64  The modern OLC has outlined its best 
practices and defined its core function, “to provide controlling advice to the 
executive branch officials on questions of law that are centrally important to 
the functioning of the Federal Government.”65  A guiding principle that is 
mandated on an OLC attorney is to “always give candid, independent, and 

 

 56. Id. at 223. 
 57. Id. at 224-25. 
 58. This distinction goes to the idea that this democratic system relies heavily on the separation 
of powers, but a certain amount of weight can be given to the Attorney General because it was 
Congress that created the office, not the Executive.  And yet, the Attorney Generals’ often 
considered their powers “quasi-judicial.” Id. at 227-29. 
 59. Id. at 225. 
 60. Lund, supra note 40, at 441. 
 61. Garrison, supra note 43, at 226-27. 
 62. Id. at 227. 
 63. Kmiec, supra note 41, at 337. 
 64. Id. 
 65. Memorandum from David J. Barron, Acting Assistant Att’y Gen., Office of Legal Counsel, 
Best Practices for OLC Legal Advice and Written 
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principled advice.”66  As the OLC is often asked to “opine on issues of first 
impression that are unlikely to be resolved by the courts,” it is imperative that 
the attorneys honestly appraise the applicable law in any given situation.67 
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of the significant body of interpretation and instruction to stick to precedent, 
it is not likely the OLC will stray from a past opinion. 

C. The OLC’S Memoranda Regarding Criminal Amenability of the 
President  

Following both the Watergate scandal of President Richard Nixon and 
the impeachment of President Bill Clinton, the OLC issued opinions stating 
that the President was immune from criminal prosecution.79  In 1973, post-
Watergate, the OLC argued that the President was too “unique” to be 
subjected to criminal prosecution because it would undermine his ability to 
perform constitutionally assigned functions.80  The author, Dixon,81 argued 
that any argument as to immunity had to be based on the “doctrine of the 
separation of powers.”82  Furthermore, the President was not “an ordinary 
citizen,” so any claims that a court could have jurisdiction over him had to 
be balanced with the “normal functions of the courts and the special 
responsibilities . . . of the Presidency.”83  
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except the President are subject to indictment and criminal prosecution while 
still in office, but the “President is uniquely immune” to such a process.87  
Additionally, the 2000 OLC Memo broadened the scope with further support 
from a brief filed in federal court against Vice President Agnew just two 
weeks after the 1973 OLC Memo, that argued “the Framers could not have 
contemplated prosecution of an incumbent President because they vested in 
him complete power of the execution of the laws, which includes, of course, 
the power to control prosecutions.”88  The 2000 OLC Memo considered the 
additional Supreme Court cases that were decided in the interim that were 
relevant to criminal prosecution.89  First, in United States v. Nixon,90 the 
Court opined when the President or those he communicates with can assert 
executive privilege.  Second, in Clinton v. Jones,91 the Court held that 
constitutional immunity would not extend to conduct unrelated to the official 
duties of the President.  Third, in Nixon v. Fitzgerald,92 the Court found that 
there would be absolute presidential immunity from damages liability for 
official responsibilities of the President.  Within the consideration of the 
additional case law, the 2000 OLC Memo concluded that the Constitution 
requires recognition of presidential immunity from indictment and criminal 
prosecution of a sitting President.93 

Both the 1973 Department of Justice and the 2000 Department of Justice 
came to the same constitutional conclusion, after an almost identical 
analysis.94  Likely, the 2000 OLC Memo was following precedent as the 
question of criminal amenability of the sitting President had been raised and 
debated previously by the 1973 OLC.95  In the absence of binding law from 
a court addressing such a claim, the OLC continued to insist that a sitting 
President is immune from indictment and criminal prosecution.96 

 

 87. Id. at 222. 
 88. Id. at 236 (quoting Solicitor General Robert Bork in the brief he filed in the United States 
District Court for the District of Maryland). 
 89. See supra notes 82-84. 
 90. 418 U.S. 683, 707-13 (1974). 
 91. 520 U.S. 681, 693-95 (1997). 
 92. 457 U.S. 731, 749, 756 (1982). 
 93. See 2000 OLC Memo, supra note 6, at 244, 260. 
 94. See 1973 OLC Memo, supra note 6, at 20-32; 2000 OLC Memo, supra note 6, at 260. 
 95. See 1973 OLC Memo, supra note 6, at 1 (as evidenced by the existence of the 1973 OLC 
Memo). 
 96. See id. at 33; 2000 OLC Memo, supra note 6, at 260. 
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II. IMMUNITY, INDICTMENT, IMPEACHMENT 

While the OLC insisted its stance was constitutionally sound,97 legal 
scholars are fundamentally divided on the issue of criminal prosecution.98  
Professor Akhil Amar argues that temporary immunity shields the President 
from criminal prosecution, while Ronald Rotunda argues that there is no 
immunity, and immunity should not be inferred from the Constitution.99  The 
crux of Amar’s argument is that the President has to be temporarily immune; 
otherwise, the executive branch would be paralyzed with an arrest, 
indictment, and trial.100  Professor Rotunda’s argument is much more strict 
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him.108  Thus, the impeachment court is the only court that can correctly try 
a sitting President. 

The first part of Professor Amar’s immunity claim is that the President 
is constitutionally distinct from other prosecutable officials.109  First, the 
President is a unitary executive; where the legislature consists of 535 
Senators and Representatives, and the judiciary consists of over 1300 Article 
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A. Lack of Independence  

The OLC’s lack of independence from the executive branch places it in 
the position where its norms are not sufficient to combat political pressure 
from the President and his policy makers.  The Attorney General and the 
OLC should strive to find the best view of the law, not to endorse the 
President.149  The OLC’s job is to create the strongest legal arguments 
supported by the Constitution, so that the executive can take care that the law 
is “faithfully executed.”150  The OLC’s internal safeguards of independence 
include requiring: 1) consultation before the government takes any action, 2) 
transparency in drafting opinions, and 3) stare decisis of prior opinions.151  
However, this is not enough; one request from the President, the OLC’s boss, 
is enough to uproot tradition and norms because the Constitution has charged 
the President with faithfully executing the laws.152 

Despite norms of independence, the OLC is not formally independent 
because its actions are internal to the executive branch.153  It does not have 
the protections of a truly independent agency, like the Federal Reserve Board, 
where Congress has granted “broad rule making authority.”154  The OLC is 
headed by an Assistant Attorney General, who is nominated by the President 
and confirmed by the Senate.  The position is a political one as this Assistant 
Attorney General serves at the pleasure of the President.155  However, within 
the OLC, the tenure of line attorneys is limited to two or three years.156  With 
the large turnover of attorneys, the Assistant Attorney General is able to 
appoint attorneys that likely align more with the jurisprudence of the 
administration in which they serve.157  Ultimately, there is very little job 
protection for the lawyers within the OLC and the Assistant Attorney General 
herself.  It is likely that the OLC will feel beholden to the President. 

Therein lies the probl
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that an ‘express request’ for overruling from the executive entity most 
affected by the opinion is [the best] predictor of such a departure.”158  In 
recent years, Presidents have asked the OLC for support in reaching their 
policy goals.  For example, President Bush needed justification to torture and 
received it in the infamous torture memo.  The quality of that analysis has 
been heavily critiqued, and one of the authors of the memo has been 
described as misunderstanding his role, treating his client as President Bush, 
rather than the office of the Presidency.159  On the other hand, President 
Obama short-circuited the OLC’s norms altogether by bypassing it to achieve 
his own ends, asking for informal, rather than formal, advice on the legality 
of staying in Libya, and thereby indicating to OLC attorneys that if their 
advice was not supportive of the current President’s policy goals, it was likely 
to be ignored if even requested.160 

B. Limits of the Political Question 

Justiciability issues, specifically the political question doctrine, might 
prevent judicial review of the prosecutorial decision to indict a sitting 
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This strange dichotomy has also been noticed by constitutional scholars.  
For example, Bruce Ackerman170 claims that the opinions that come out of 
the OLC are symptoms of a deeper structural problem in the White House 
and the Justice Department.171  The OLC does not have to subject itself to the 
checks and balances that constrain professional legal judgment.172  Ackerman 
thinks the OLC should be organized more like a court where it must hear 
both sides of a legal argument before reaching its opinions on the merits.173  
He argues for the reversal of Executive Order 12,146 so the OLC can turn 
into a tribunal of multimember panels.174  Clearly, Ackerman is aware that 
the task he suggests in re-designing an institution like the OLC is no small 
order, but stresses how important it is to build the best institution possible 
because in the words of Madison, “the enlightened statesmen will not always 
be at the helm.”175 

Perhaps there is a more middle-of-the-road approach.  In order to 
achieve the independence necessary for these important opinions, the OLC 
would function more efficiently and fairly if it were set up like an 
“independent agency.”176  Congress can grant the OLC broad rule making 
authority and stipulate that the President shall not have the power to remove 
the agency






