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The U.S. Supreme Court ruled in Matal v. Tam that the disparagement 
clause in the Lanham Act was unconstitutional.  This case was just another 
in a line of commercial speech cases to expand the rights of corporations.  
This ruling also further limits the legal options for tribes to protect their 
cultural identity from exploitation.  In response, this paper forwards a legal 
argument applying the tenets of federal Indian law and commercial speech 
doctrine to assist tribes in protecting their cultural sovereignty.  First, the 
paper examines prominent cases of cultural misappropriation in sports, 
fashion and sin advertising.  Next, the paper outlines the foundations of 
commercial speech law and federal Indian law.  Finally, the paper argues 
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change.10  Despite the tribes being sovereign nations who are outside the 
reach of the U.S. Constitution,11 the First Amendment has barred most 
attempts to stop outsiders from using stereotypes or misappropriating their 
cultures for commercial gain.12 

This article outlines legal battles over cultural sovereignty and offers an 
argument as to why the law should be changed to protect against the 
exploitation of Native American imagery for commercial purposes.13  First, 
the paper details several legal battles between Native Americans and 
corporations.  
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Rights called for the end of the use of Native American imagery in sports.16  
Despite the call, the practice is still common in all levels of sports.17  The 
NCAA has made a concerted effort to stop the use of such names.18  Teams 
like the North Dakota Fighting Sioux changed its name to the Fighting 
Hawks and St. John’s changed from the Red Man to the Red Storm, while 
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Sioux,27 





$+",-# TRIBAL (DE)TERMINATION? # !1#

trademarked.49  The retailer used the name on over 20 products, including 
jewelry and clothing in its Navajo Collection.50  The tribe claimed that the 
Navajo name was distinctive, thus the retailer’s use was diluting the mark.51 
Also, the retailer used tribal patterns to mimic the certified products made by 
Navajo tribal members which arguably violated the Indian Arts and Crafts 
Act.52 

The argument in court was to whether the name “Navajo” 
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American Spirit),59 alcohol,60 and gambling.61  These products have been 
strictly regulated in the past due to their social costs.62  Historically, such 
products have been viewed as vile and uncivilized, which has also been a 
stereotype for Native Americans.63 

The use of Native American imagery in alcohol advertising is especially 
problematic.64  Prior to the arrival of European settlers, there was no 
recreational use of  alcohol among tribes.65  But European settlers used it in 
their trade with Indians and introduced higher proof alcohol in copious 
amounts.66  The introduction of alcohol, along with disease, is often cited as 
a main contributor to the decimation of the tribal population.67  Long after 
the tribes were forced from traditional lands and lifestyles, the abuse of 
alcohol rose despite the fact that federal law blocked the sale of alcohol on 
reservations until 1953.68 

In 1990, the New York based liquor company Hornell Brewing began 
producing the Crazy Horse Malt Liquor, which it distributed in thirty one 
states.69  The malt liquor was labeled “Crazy Horse” and the bottle included 
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a cartoon of an Indian in a headdress, a bucking horse, as well as the words 
“Black Hills Ltd.”70  The Estate of Tasunke Witko (known by the English 
name Crazy Horse) and the Brule Lakota of the Rosebud Sioux Tribe, sued 
the brewing company for, inter alia, negligent infliction of emotional distress, 
defamation and a violation of right to publicity.71 

The tribe disapproved the use of the name for several reasons, including 
the long history of alcohol abuse on reservations and the fact that the Crazy 
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who did not have contact with the reservation.80  The Rosebud Supreme Court 
held that tribal courts had jurisdiction as the brewer had advertised in South 
Dakota and if it needed to obtain permission to use a likeness, it would 
require the brewer to make contact with the tribe.81  The court also felt that 
the use of the Crazy Horse name may create a false association with the 
Sioux.82 

The brewer sought an injunction against tribal jurisdiction in federal 
court.83  The Eighth Circuit ruled against the tribal court, stating that under 
the Montana exceptions, the tribe did not have jurisdiction as there were no 
sales on reservation land nor was there a consensual relationship between the 
tribe and the defendant.84  The court stated that the tribe could sue in federal 
court.85 

The tribe then brought the case in federal court in South Dakota, and the 
district court denied the brewer’s call for dismissal based on lack of 
jurisdiction.86  Around this time, the brewer was bought out by Stroh’s 
Brewing.87  The new company decided to settle the case with the tribe in the 
Lakota tradition.88  The settlement required the brewer to travel to the 
Rosebud Sioux Reservation and for the owner of Stroh’s to read an apology.89  
He also presented a gift of blankets, braids of sweetgrass, tobacco and seven 
horses to the administrator of the Crazy Horse estate.90 There was no 
monetary exchange.91 

#

 80. Estate of Tasunke Witko, 23 Indian L. Rep. 6104 (Rosebud Sioux Sup. Ct. 1996). 
 81. Id. at 6111. 
 82. Id.  
 83. Hornell Brewing Co. v. Rosebud Sioux Tribal Ct., 133 F.3d 1087 (8th Cir. 1998). 
 84. Id. at 1090-1091 (8th Cir. 1998) (overturning district court and remanding). 
 85. Id. at 1093 (8th Cir. 1998). 
 86. Estate of Witko v. Hornell Brewing Co., 156 F. Supp. 2d 1092 (D.S.D. 2001) (finding that 
the federal court did have jurisdiction over the company). 
 87. Pommersheim, supra note 69, at 59. 
 88. Id. 
 89. Id. 
 90. Id. 
 91. Id. 
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III. LEGAL IMPEDIMENTS TO PROTECTING CULTURAL SOVEREIGNTY 

A.  Commercial Speech Doctrine 

When it comes to protecting intangible cultural property, it is nearly 
impossible for tribes to win any legal claims.92  The images, names and 
symbols tribes would want to protect are most often part of a collective that 
have evolved over many generations.93  This is antithetical to American and 
international intellectual property law which protects the rights of individual 
persons or entities and gives finite terms of protection.94 

Commercial speech protection emerged relatively recently in U.S. 
jurisprudence.95  For many years, commercial speech did not have any 
protection because it was speech used to seek profit and could be used to 
deceive consumers.96  But in a series of cases in the 1970s, the U.S. Supreme 
Court expanded protection for commercial speech, though it still receives 
less protection than non-commercial speech.97  In Central Hudson,98 the U.S. 
Supreme Court created a legal test as to when the government can regulate 
commercial truthful speech regarding legal products: 
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directly advances that interest.101  But in fulfilling the third prong, the U.S. 
Supreme Court has been less willing to go with the government’s argument.  
The Court has said that there may be a less restrictive alternative available, 
but the government cannot restrict more speech than necessary.102 

The U.S. Supreme Court has recently struck down several laws 
attempting to regulate advertising of cigarettes103 and alcohol104 because they 
were more extensive than necessary.  Moreover, in Sorrell v. IMS Health,105 
the Court held that a regulation aimed at commercial speech because it is 
commercial, may be a content-based regulation subject to strict scrutiny, 
rather than intermediate scrutiny pursuant to Central Hudson.106  In doing so, 
the Court may have hinted towards more protection of commercial speech in 
the near future, even paralleling political speech protections.107 

When it comes to applying the Central Hudson test to cases of 
commercial entities using Native American imagery, it seems unlikely that 
tribes could ever prevail.108  First, the advertisements are not misleading 
unless they claim to be products made by a tribe or tribal member.109  
Additionally, the government may have laudable desire to protecting cultural 
sovereignty, but it cannot place content-based regulation.110  Even if it was a 
substantial state interest, a complete ban on such speech is never narrowly 
tailored to achieve that goal.111 
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 101. Milena Mikailova, Advertising and Childhood Obesity: The Role of the Federal 
Government in Limiting Children’s Exposure to Unhealthy Food Advertisements, 66 FED. COMM. 
L.J. 327, 349 (2014). 
 102. Bd. of Trs. State Univ. of N.Y. v. Fox, 492 U.S. 469, 478 (1989). 
 103. See, e.g., Lorillard v. Reilly, 533 U.S. 525, 561-563 (2001) (holding that cigarette 
regulations did not survive intermediate scrutiny). 
 104. See, e.g., Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 507-508 (1996) (holding that 
alcohol regulation did not survive intermediate scrutiny). 
 105. 564 U.S. 552, 557 (2011) (holding that Vermont law restricting the sale of pharmacy 
records containing identifiable information for purposes of marketing was unconstitutional). 
 106. Id. at 565-567. 
 107. See Isabelle Bibet-Kalinyak, A Critical Analysis of Sorrell v. IMS Health, Inc.: Pandora’s 
Box at Best, 67 FOOD & DRUG L.J. 191 (2012); Tamara R. Piety, “A Necessary Cost of Freedom”? 
The Incoherence of Sorrell v. IMS, 64 ALA. L. REV. 1 (2012). 
 108. Jeffrey Lefstin, Does the First Amendment Bar Cancellation of Redskins?, 52 STAN.
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B.  Trademark and the Lanham Act 

Tribes had attempted to use the Lanham Act112 which blocks the 
registration of disparaging marks.113  This section of the law had allowed for 
challenges on two causes of action: 1) a mark that contains “immoral, 
deceptive, or scandalous matter[;]”114 or 2) a mark that is disparaging or 
falsely suggests a connection with persons, institutions, or beliefs.115  
Scandalous marks were those that would have been considered to offend the 
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C.  Tenets of Federal Indian Law 

Indian Tribes are considered to be extra-constitutional.123  For the first 
four decades of the Republic, the U.S. Government treated tribes as separate 
sovereigns with whom they would make treaties and trade agreements.124  In 
the 1830s, the Marshall Trilogy125 shaped the contours of the complex 
relationship between tribes and the U.S. Government. First, under the 
tenuous legal doctrine of discovery,126 the tribes would be seen as domestic 
dependent nations within the U.S.127  Thus, the states could not regulate the 
tribes, and only the federal government would have plenary powers over the 
tribes.128  In this relationship, the federal government would have a trust 
responsibility to promote the welfare of the tribes, which was a status the 
tribes had acquired through treaties in consideration of giving up land and 
absolute sovereignty.129 

But for most of U.S. history, the federal government did not fulfill its 
trust responsibility.130  The government consistently and unilaterally violated 
treaties when the terms no longer suited them.131  Moreover, the U.S. 
Supreme Court had held that the plenary powers not only allowed the 
government to remove tribes from their aboriginal lands,132 but also to 

#

 123. See Santa Clara Pueblo v. Martinez, 436 U.S. 49, 56-58 (1978) (citing that this has been 
extended to the Bill of Rights and 14th
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remove tribal members from the reservations for assimilation and to 
terminate the legal status of many tribes whenever it pleased.133 

With the Indian Reorganization Act of 1934,134 the remaining tribal 
nations in the U.S. began to form governments that resembled western 
government (e.g. three branches, elected leaders, written laws, etc.).135  
Though the tribal governments had more western-style governments, they 
still lacked jurisdiction over non-tribal members in most cases.136  For 
example, in criminal cases, the federal government has jurisdiction in most 
felony cases.137  If the perpetrator is non-
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a recent set of cases, the Court has limited the extent of tribal jurisdiction 
over non-Indians in civil matters.145 

Tribes are still extra-constitutional, but in 1968, Congress passed the 
Indian Civil Rights Act (ICRA) which mostly mirrored the Bill of Rights, 
including the protection for the freedom of speech.146  
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others misuse the product for gain or unjust enrichment.154  But what about 
property that was created by a distinct culture and then misappropriated by a 
people who are not of that culture—are there any protections? 

Native American tribes were thrusted into a political-legal structure that 
has allowed for the government to take land and sovereignty in the name of 
civilizing the Indian.155  U.S. Supreme Court jurisprudence has legitimized 
the taking of tribes’ real property,156 so it is no surprise that our jurisprudence 
also allows for corporations to misappropriate tribal cultural property and 
sovereignty as well.157 

Inspiration can create new artistic expressions, which is a result that 
intellectual property law strives to protect.158  But, in the examples above, it 
seems less like inspiration and more like co-
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this one. Moreover, the other uses are different.  Some groups no longer exist 
(e.g. Vikings).165  One oft-cited example of peoples who do exist is the Notre 
Dame Fighting Irish. But the University of Notre Dame was established as 
an Irish-Catholic school.166  In most cases of Native American imagery, the 
producer is not Native American.  
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of tribal culture (e.g. Washington Redskins, Spirit Cigarettes, Navajo Flasks, 
Crazy Horse Liquor, etc.).187 

C.  Use of Tribal Cultural Property Can B
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property in trust status for the tribes.207  Because of this, when it comes to 
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tribes can avoid the uncertain future of Central Hudson as the U.S. Supreme 
Court gives more protection to corporate speech.217 

V.  CONCLUSION 

Having distinct categories of ownership for property is “counterintuitive 
for tribal peoples.”218  Tribes often take a more collectivist approach to the 
ownership of property, both real and intellectual.219
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provide for free speech rights pursuant to ICRA,230  but any free speech 
determination would follow tribal law.231  Extending the tribal court’s 
jurisdiction to non-tribal me


