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The justices have become “the authors and sometimes amenders of a 
constitution that is an extension of the text written in 1787.”9  “Cocooned in 
their marble palace, attended by sycophantic staff, and treated with extreme 
deference wherever they go,” Posner wrote, that the justices “are at risk of 
acquiring exaggerated opinions of their ability and character.”10  This risk is 
enhanced because, with life tenure, relatively young ages of appointment, 
improved healthcare, and a comfortable schedule, justices are serving 
increasingly long terms.11  Forty years ago, when the Court was deciding 
roughly twice the cases it decides today,12 Justice Douglas remarked that the 
Court was “overstaffed and underworked” and could accomplish its relaxed 
workload in a four-day 
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Dahl’s conclusion, however, was drawn at a time when more regular turnover 
on the Court readily allowed a President to influence the Court’s 
membership.19  Dahl’s observation also predates the activism of the Warren, 
Rehnquist, and Roberts Courts.  Writing in 2012, Larry Kramer observed that 
the “fall of judicial self-restraint has been less a fall than an accelerating slide 
of many years.”20  Kramer had earlier observed that the Rehnquist Court, 
when offering its interpretations of the Constitution, saw “no need to 
accommodate the political branches at all.”21  Moreover, as Carrington and 
Cramton have observed, when “political mistakes are embedded in 
proclamations of federal constitutional law, they are all but impossible to 
correct.”22 

A definition of judicial activism that turns on a Court role consistent with 
a democratic state23 differs from a definition that turns on the original intent 
of a constitutional or statutory provision.  Justice Scalia called “originalism” 
a “branch of ‘textualism’” in which text is given “the meaning it had when it 
was adopted by Congress, or by the people, if it’s a constitutional 
provision.”24 

The original intent of the drafters, as derived from the text, context, or 
ancillary materials, is a principled tool of interpretation for statutory or 
constitutional language.  Failure to observe this intent should be a relevant 
measure of activism, albeit not to the exclusion of other indicators.  Exclusive 
focus on original intent may at times lead to unreasonable restraint, or undue 
latitude, for an interpreting court.  An interpretation consistent with original 
intent may, particularly if that intent is unclear or subject to ambiguity, lead 
to an inappropriately broad holding inconsistent with evolving community 

 

 19. Dahl calculated that a President on average had an opportunity to appoint a new Justice 
every twenty-two months.  *,. at 284.  Since A1&(:C(5#,&, 410 U.S. 113, was decided in 1973 (a 
period of 44 years), the turnover rate has slowed to one justice appointed every 41 months.  ;&& 
discussion 6<L"# note 11. 
 20. Larry D. Kramer, ><,-+-#/(;<L"&D#+Q(#$,(28&(9$,(1?(><,-+-#/(A&62"#-$2, 100 CAL. L. REV. 
621, 622 (2012). 
 21. 
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judicial office.27  The judge’s task is to render justice in the case or 
controversy.  Unfortunately, today’s Supreme Court often disregards this 
duty.  The interests of justice can be sacrificed in at least three ways: (1) when 
the Court declines to review cases in which an injustice has been done; (2) 
when the Court accepts review but enters a sweeping ruling that has little 
connection to the facts of the case before it; and (3) when, in a more 
aggressive form of agenda control, the Court reframes the issue on which 
certiorari was granted, ruling on an issue that was not fully briefed by the 
parties or developed by the courts below.28 

A focus on the long-term implications of a ruling, or a strong ideological 
agenda, makes it easy for the Court to slide into a law-making role at the 
expense of fairness to the parties.  When it does so, it disrespects the oath 
administered to each justice and, as described below, pushes the limits of the 
Constitution’s grant of jurisdiction to cases and controversies. 

B. Confining Rulings to the Case or Controversy 

In United States v. Windsor,29 Justice Scalia wrote eloquently in defense 
of the Court’s narrow case or controversy jurisdiction.  The specific issue 
confronting the Court was whether it had jurisdiction to hear a case in which 
the United States (the defendant) agreed with the plaintiff that the underlying 
statutory provision was unconstitutional.30  Justice Scalia, however, framed 
the issue more broadly, protesting that the majority held “an exalted 
conception of the role of [the Court] in America.”31  Scalia condemned the 
majority’s “assertion of judicial supremacy over the people’s Representatives 
in Congress and the Executive.  It envisions a Supreme Court standing (or 
rather enthroned) at the apex of government, empowered to decide all 
constitution
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usually in dissent from a broader holding, but they often ignore or discount 
them when holding legislative action unconstitutional.34  Meanwhile, the 
limiting case or controversy language remains in the Constitution with no 
one but the Court itself to enforce it. 

The issue is not whether the Court made a correct ruling on the merits, 
but whether the holding could have been made on reasonable and narrower 
grounds that are anchored to the facts of the case.  As a rule, the Court should 
strive for a narrowly drawn decision, with careful attention to the facts and 
use of principled tools of interpretation.35  Chief Justice Roberts, for example, 
has said that “boldness” is at the bottom of the list of judicial virtues: “The 
more justices that can agree on a particular decision, the more likely it is to 
be decided on a narrow basis, and I think that’s a good thing when you’re 
talking about the development of the law, that you proceed as cautiously as 
possible.”36  This approach is said to be all the more relevant when a 
constitutional interpretation is at issue.  In McConnell v. Federal Election 
Commission, the Court wrote that it has long “rigidly adhered” to the tenet 
“never to formulate a rule of constitutional law broader than is required by 
the precise facts to which it is to be applied.”37  Not everyone agrees with this 
approach.  Justice Scalia, for example, wrote that broad rulings should be 
preferred over case-by-case analysis.38  Because the Supreme Court reviews 
so few cases (only about 1 of every 2000 cases decided by the district courts), 

 

 34. During the 2012 term, Justice Scalia and Justice Ginsburg traded sides and accusations of 
an extra-constitutional breach of the Court’s case or controversy jurisdiction on two cases decided 
on consecutive days.  Justice Scalia’s protestations in 5-$,61" are described in the text above.  On 
the previous day, Justice Scalia joined a five-member majority in striking down the preclearance 
procedure in the Voting Rights Act, ignoring or discounting extensive congressional findings that 
led to reenactment of the provision.  Shelby County v. Holder, 570 U.S. 529, 557 (2013).  Justice 
Ginsburg had been in the majority in 5-$,61", but wrote the dissent in 
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Kagan put it, “the need for judicial review is at its most urgent” because 
“politicians’ incentives conflict with voter’s interests, leaving citizens 
without any political remedy for their constitutional harms.”48 

Accepting the need for the occasional broad holding, Sunstein 
nonetheless has argued that “decisional minimalism,” or “saying no more 
than necessary to justify an outcome, and leaving as much as possible 
undecided,” is desirable under a range of circumstances, because it often 
lowers decision costs, lessens the risk of error, and promotes democratic 



2019] JUDICIAL ACTIVISM IN THE FIRST DECADE  49 
OF THE ROBERTS COURT  

a statute is written in general terms that place a jurist in a common-law 
setting.  Karl Llewellyn wrote that a judge reshaping the common law “must 
so move as to hold the degree of movement down to the degree to which need 
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E. Invoking Stare Decisis Inappropriately–Policy Super Precedents 

A key measure of the Court’s slide from a judicial into a policy-making 
body is its expanded use of precedent as a proxy for empirically based policy 
analysis.  Use of a past case in this manner creates a “super precedent.”56  It 
proclaims that the policy premise is part of the fabric of the Constitution or a 
statute because it has said so in the past.  The term “super precedent” has 
been used to describe a foundational constitutional decision that is embedded 
into the law and has generated a body of application decisions.57  Here, the 
term is used in a slightly different sense–to describe a policy-based holding, 
often associated with an ideological view, employed as precedent to preempt 
an empirical or case-specific analysis of an issue confronting the Court.  In 
this sense, a policy super precedent is both narrower (because it is limited to 
policy centric holdings) and broader (because it is not limited to 
constitutional holdings) than some uses of the term super precedent. 

While it is necessary and proper to address policy issues in interpreting 
the Constitution and federal statutes, the Court’s role as a decider of policy 
carries with it a stark risk of inappropriate activism–deciding matters that are 
properly left for the elected branches.  In many cases, the Court lacks the 
depth of policy expertise of its coordinate branches–Congress, through its 
specialized committees and professional staff, or the President, with the 
benefit of the executive branch’s even greater resources of expert agency 
staff.  In other cases, the expertise may lie with state or local governments 
whose actions are being challenged.  More fundamentally, the Court lacks 
the constitutional mandate for such overt policy making when it is 
unnecessary to resolve a case or controversy. 

In the context of election law regulation, the Court has opined that the 
expenditure of funds on behalf of a candidate is directly linked to that 
candidate’s free speech rights under the First Amendment.58  The “money is 
speech” formula may be a helpful metric for modern elections in which the 
ability to purchase television advertising can be crucial for a candidate’s 
success.59  This rigid formula, however, was not 
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and richly varied fact patterns, it is not clear why it should have less 
flexibility than an administrative agency dealing with the same issues.  Stare 
decisis should not have the same restraining force in policy analysis that it 
has in the fabric of narrowly crafted holdings associated with common law 
development and statutory interpretation. 

F. Disrespecting the Views of Democratically Elected Government 

A final measure of judicial activism–and a measure of whether a judicial 
precedent will be enduring–is whether a decision is respectful of the views 
of elected officials at the federal, state, and local levels, and of the electorate 
at large.  Preserving and protecting the Constitution, and protecting the rights 
of non-conforming minorities, may occasionally require the Court to render 
an unpopular decision.  At the same time, the Supreme Court is a part of the 
United States Government and must be respectful of the democratic polity.  
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undermine powers constitutionally delegated to the Federal Government.  All 
Court decisions, however, are troublesome when they trample the democratic 
polity, regardless of the level of government. 

The Court has an established political question doctrine that calls for 
deference to the elected branches on certain matters.66  Respecting the role of 
the elected branches will seldom require an outright refusal to exercise 
jurisdiction.  Instead, in deciding cases that involve policies set by federal, 
state or local government, the Court can preserve its jurisdiction while 
respecting the policy choices made by democratically elected officials.  The 
Court has not consistently done so.  Kramer found that the Rehnquist Court 
did not honor congressional fact finding in interpreting the Commerce Clause 
of the Constitution.67  In Shelby County v. Holder,68 the Roberts Court 
majority ignored the extensive congressional record to make its own factual 
predicate concerning the need for preclearance procedures under the Voting 
Rights Act.69 

Consider the Court’s now discredited holding in Lochner v. New York 
(striking down New York legislation that established a sixty-hour work 
week).70  Had it enjoyed the support of informed public opinion, this decision 
might still be valid constitutional law today.  Instead, it has been condemned 
as a classic example of unacceptable judicial activism.  Compare Lochner 
with other broad and pivotal Court decisions that have endured.  Marbury v. 
Madison (asserting the Court’s right to strike down unconstitutional 
legislative action),71 Brown v. Board of Education (declaring segregated 
public schools to be unconstitutional)72, Reynolds v. Sims (establishing the 
one man-one vote standard)73 and Standard Oil Co. v. United States 
(declaring that only unreasonable restraints of trade were prohibited by the 
Sherman Antitrust Act)74 were each groundbreaking decisions that triggered 
one or more of the activism indicators described here.  Yet each of these 
decisions is venerated today, primarily because the Court got it right–the 

 
(drawing a distinction between the Court’s role in policing unconstitutional state laws and the 
Court’s historically more modest role in limiting federal power). 
 66. 
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Court’s decision was principled and an accurate read of the then evolving 
and future values of the nation. 

The Court cannot know in advance whether its decisions will endure. 
What it can discern is whether a decision is one which enjoys contemporary 
support as reflected in the actions of state and federal legislatures and elected 
executive officials.  If it does not, modesty in granting review or in rendering 
a decision is appropriate. 

III. SELECTIVE JUDICIAL ACTIVISM IN SEVEN ROBERTS COURT DECISIONS 

The seven cases analyzed below were selected because the Court was 
divided (often 5-4) along ideological lines in areas in which the Roberts 
Court has shown activist colors (attempts to address perceived abuses of 
political and economic power).  I begin with the First Amendment election 
law and Sherman Antitrust Act cases.  This allows a brief look at both 
constitutional and statutory interpretation.  There are, however, common 
threads running through these two types of cases.  Both the Free Speech 
clause of the First Amendment and the Sherman Act are written in general 
terms that invite a strong-willed Court majority to shape interpretation.  
Relevant election law statutes, like the Sherman Act, are directed at abuses 
of economic power or at leveling the playing field.  The Roberts Court has 
been active in both of these areas, with the Court majority pressing its view 
that in the marketplace for political speech, just as in the marketplace for 
goods and services, all players should be subject to minimal regulation, 
discounting or disregarding concerns that powerful players are exploiting 
advantages over the less powerful. 

One response to the populist activism of the 1960s and 1970s was 
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McConnell was decided in 2003, Chief Justice Rehnquist and Justice 
O’Connor did not join in these minority opinions.86  With these two justices 
replaced by Chief Justice Roberts and Justice Alito, five members of the 
Court now favored overturning McConnell and Austin.87 

Citizens United has generated extensive commentary, much of it 
critical.88  Justice Stevens castigated the majority for “mischaracterizing both 
the reach and rationale” of prior decisions, and “bypassing or ignoring rules 
of judicial restraint used to cabin the Court’s lawmaking power.”89 

The manner in which the constitutionality of § 441(b) came before the 
Court is instructive.  In the district court, Citizens United had challenged the 
constitutionality of the provision, but abandoned this claim prior to a 
summary decision by the district court.90  Instead, Citizens United pressed 
arguments concerning the proper interpretation of that provision.91  The 
Supreme Court majority was dissatisfied with the manner in which the case 
was presented to it, and ordered new briefing and reargument to address the 
constitutional issue.92  
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that because the contributions from the corporate treasury were likely to be 
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“certifying” the brand’s quality;136 and (3) it may provide retailers an 
incentive to carry a larger inventory consistent with the manufacturer’s 
wishes.137  None of these justifications were obviously connected to the facts 
in Leegin.138  The terminated retailer was not free riding on services provided 
by others and had actively promoted the Brighton line, relying on these sales 
for a majority of its revenues.139 

The Leegin majority cited the Court’s past Sherman Act overrulings as 
super precedents justifying overturning Dr. Miles.140  The Court justified its 
cavalier treatment of precedent as a part of a broader trend, begun with 
Continental TV Inc. v. GTE Sylvania, Inc.,141 to treat vertical restraints under 
a defendant friendly standard–the rule of reason.  The Leegin majority cited 
Sylvania five times and Business Electronics Corporation v. Sharp 
Electronics Corporation142 four times to establish economic premises that 
are not otherwise analyzed or discussed.143  Sylvania involved a location 
clause imposed on the retailer, a relatively weak vertical restraint easily 
distinguishable from a required minimum retail price.144  Sylvania also 
expressly excepted resale price maintenance from its holding.145  Thus, under 
traditional stare decisis doctrine, Sylvania was not binding precedent.  If the 
policy rationales of Sylvania 
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confronting the Court in Leegin.146  With the support of the Government’s 
amicus brief, the Court majority was resolute in its mission to set a new 
policy direction, regardless of the underlying facts. 

In 2009, the Supreme Court decided Pacific Bell Telephone Co. v. 
Linkline Communications, Inc.,147 another 5-4 decision that overturned a 
venerable antitrust precedent.  The issue here was a price squeeze claim: the 
plaintiff alleged that Pacific Bell, a powerful and vertically integrated 
telecommunications firm, sold digital subscriber lines (DSL) for access to the 
Internet at a high price to wholesalers such as plaintiffs and at a lower price 
directly to consumers.148  The high wholesale price made it impossible for 
wholesalers to compete with Pacific Bell in the retail market.  The Supreme 



2019] JUDICIAL ACTIVISM IN THE FIRST DECADE  65 
OF THE ROBERTS COURT  

majority argued that any competitive harm in a price squeeze is fully 
addressed in duty to deal or predatory pricing claims.155 

The Court’s logic was deficient.  Price squeeze claims are a unique cause 
of action that can only lie when a powerful seller is vertically integrated, 
selling on two distribution levels (for example, wholesale and retail levels).  
Duty to deal claims156 and predatory pricing claims, in contrast, can be 
brought against a monopolist under a much broader range of circumstances, 
regardless of vertical integration.  Because of the monopolist’s vertical 
integration, price squeezes can be implemented at little or no cost to the 
monopolist and are more likely to occur than predatory pricing.  A vertically 
integrated monopolist, without charging prices below its costs (a requirement 
for predatory pricing), may force its competitors out of business, leaving 
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Justice Scalia wrote for a divided Court (5-4) reversing the decision of 
the Third Circuit.174  The Court ruled that plaintiffs had failed to meet the 
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DOMA’s definition of marriage was unconstitutional.188  On the merits, the 
Kennedy majority agreed that the definition contravened the Fifth 
Amendment, but focused on the federalism issue, stressing that the States 
have traditionally been allowed to determine what does or does not constitute 
a lawful marriage.189 

The decision generated passionate dissents signed by the remaining four 
justices.190  Justice Scalia’s dissent included a strong statement in support of 
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Holder,195 Justice Scalia was part of a five-member majority that followed 
the activism pattern of the Roberts Court in narrowing or invalidating statutes 
seeking to protect against abuses by powerful political and economic 
interests. Leaving aside the merits, there are at least two striking features of 
this activist decision.  The first is that the Court majority once again 
manipulated the agenda in order to reach the constitutional issue.  This time, 
the Court had the assistance and support of Shelby County, which had 
ignored the Voting Rights Act’s preclearance procedure in order to invite a 
Supreme Court ruling on constitutionality. 

That Shelby County succeeded was due not to any finding that it was 
unjustly subject to preclearance.  Quite the contrary, Justice Ginsburg’s 
dissent cited extensive congressional findings that political jurisdictions 
within Alabama, including one in Shelby County, had a record of 
noncompliance with the Voting Rights Act.196  Chief Justice Roberts majority 
opinion did not disagree.197  This aspect of the Court’s broad holding is 
typical of agenda manipulation in which the Court ignores the facts of an 
individual dispute in order to reach a desired broad holding.  This was the 
very sort of institutional aggrandizement that Justice Scalia passionately 
condemned a day later in his dissent in Windsor. 

The Roberts majority opinion argued that the procedure was based on 
stale factual findings in the original 1965 Voting Rights Act198 and violated 
a principle of “equal sovereignty” for the states.199  To support a conclusion 
that preclearance was no longer needed, the Roberts opinion included a table 
that showed a vast improvement in minority turnout for elections in many of 
the jurisdictions subject to preclearance.  Without a measure of causation, the 
increased voter turnout could have been the result of multiple causes, 
including the remedial effect of the preclearance procedure itself.  The 
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documented this fact-finding in some detail, suggesting that the majority 
made “no genuine attempt to engage with the massive legislative record that 
Congress assembled”201  During oral argument, Justice Scalia remarked that 
it might be necessary for the Court to “fix” the preclearance formula because 
this was the sort of thing that Congress was unlikely to fix on its own.202  The 
remark’s palpable disrespect for a coordinate branch is strikingly at odds with 
what Justice Scalia passionately advocated one day later in his Windsor 
dissent.  There are multiple reasons why Congress may not jump to correct 
an outdated policy prescription.  If any of these reasons is a sufficient 
rationale for the Court to impose its opinion for that of a democratically 
elected legislature or executive, the invitation for judicial activism is even 
more expansive than past Court practice would suggest.  Chiseling a policy 
view into the stone of constitutional precedent is an inflexible and 
undemocratic way of addressing the need for change.  By contrast, the Voting 
Rights’ Act formula for preclearance was not a static one.  As the Ginsburg 
dissent documented, a significant number of jurisdictions had petitioned for 
and received release from preclearance requirements, while other 
jurisdictions whose compliance record was questionable were added to the 
list subject to preclearance.203 

Windsor and Shelby County were activist decisions that demonstrated 
the continuing selective judicial activism of the Roberts Court, but also its 
ability to turn in opposite ideological directions.  In two decisions issued on 
consecutive days, all nine justices joined in overturning parts of recent 
federal legislation enacted by strong congressional majorities.204  The two 
decisions show how litigants themselves quickly adjust to the Court’s activist 
tendencies.  The Solicitor General and Shelby County did not hesitate to 
exploit the Court’s proclivity to reach broad holdings with a disconnect to 
the facts.  Future litigants will continue to ask the Court to do precisely that. 
 

( 201C( *,C(at 580, 587. 
 202. Transcript of Oral Argument at 47-48, Shelby Cty. v. Holder, 570 U.S. 529 (2013) (No. 
12-96) (“[I]t’s a concern that this is not the kind of a question you can leave to Congress.  There are 
certain districts in the House that are black districts by law just about now.  And even the Virginia 
Senators, they have no interest in voting against this.  The State government is not their government, 
and they are going to lose -- 
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D. Lessons from the Cases 

The cases assessed here by no means demonstrate that all or even a high 
percentage of the contemporary Court’s holdings are activist decisions.  
Pamela Karlin has documented two areas (habeas corpus petitions and 
damage actions against government officials) in which the Roberts Court has 
continued to decide constitutional issues narrowly and with deference to 
elected governments.205  Even in highly politicized cases such as the Court’s 
June 2012 opinion on the national healthcare legislation,206 the pattern of 
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these tools is new.  They were occasionally used in the Rehnquist Court or 
earlier.  In the 1994 decision in Central Bank of Denver v. First Interstate 
Bank of Denver,211 a divided Rehnquist Court addressed the issue of aider 
and abettor liability under federal securities law.  Although all eleven judicial 
circuits had allowed such suits aimed at aiders and abettors, and the certiorari 
papers did not focus on this issue, the Court asked for additional argument 
on the question and ruled that Congress, when it enacted the underlying 
statute in 1934, did not authorize such suits.212 Correct or not, the aggressive 
reformulation of the issue signaled activist agenda control.213 

The use of policy super precedents is, in one sense, more objectionable 
than the natural law extensions of the Warren Court because it disguises 
judicial activism as legitimate use of precedent.  It opens the door for special 
interest grou
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cases should be reviewed by the Supreme Court.219  The panel could have a 
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On the other hand, the size of the Court may change (as it has in the past), 
forcing reconsideration of appointment frequency (but not of the regular 
rotation) that this proposal would occasion.  Such a reform may require a 
constitutional amendment, but the Senate could begin this process by 
extracting a non-
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powerful political and economic actors.  Indeed, aggressive forms of 
activism, including agenda manipulation and invocation of policy super 
precedent, characterized many of these decisions.  In response, controversy 
and political maneuvering was never more evident than during the Senate 
proceedings to replace Justices Scalia and Kennedy.  Reform of the Court is 
needed to lessen the incentives and opportunities for such activism.  As a 


