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APPELLANT’S OPENING BRIEFAPPELLANT’S OPENING BRIEF

Statement of the CaseStatement of the Case

I.I. Nature of the CaseNature of the Case

A.A. Basis for Subject Matter Jurisdiction in the DistrictBasis for Subject Matter Jurisdiction in the District
CourtCourt

/?@J�8GG<8C�@J�=IFD�K?<�AL;>D<EK�<EK<I<;�@E�K?<�0�.���@JKI@:K��FLIK

=FI�K?<�.FLK?<IE��@JKI@:K�F=��8C@=FIE@8
�K?<�#FEFI89C<�&8I<E�.�

�I8N=FI;
�(8>@JKI8K<�%L;><�+I<J@;@E>�9P��FEJ<EK��/?<��@JKI@:K��FLIK

?8;�FI@>@E8C�ALI@J;@:K@FE�GLIJL8EK�KF ���0�.����R�����
 R��������
 R����

8E; ���0�.����R��������FEJ<EK�KF�8�(8>@JKI8K<�%L;><�N8J�<EK<I<;

GLIJL8EK�KF ���0�.����R�����:� 8E; !-�+
�ILC<����

/?<�%L;>D<EK�=FCCFN<;�8�>I8EK�F=�.LDD8IP�%L;>D<EK�FE

-<JGFE;<EKJX�DFK@FE
�<EK<I<;�FE�*:KF9<I���
�����Y� !<;��-���@M��+�
�ILC<

�� ��-������ -����Z

Y /?<�ILC@E>�N8J�GL9C@J?<;�8K Strem v. Cnty. of San Diego
������2'
�������
��.�����8C��*:K����
��������J<<� O:<IGK�F=�-<:FI;��V -V��8K���
/?<��FLIK�;<:C@E<;�KF�:FEK@EL<�KF�<O<I:@J<�JLGGC<D<EK8C�ALI@J;@:K@FE
FM<I�K?<�JFC<�JK8K<�C8N�:C8@D�8E;�;@JD@JJ<;�@K�N@K?FLK�GI<AL;@:<�� -
��S�����<:8LJ<�I<M@<N�@J�;<�EFMF
�K?<��@JKI@:K��FLIKXJ�;<:@J@FE�N@CC�EFK
9<�8E8CPQ<;�
Z ��-��@J�K?<��C<IB�J�-<:FI;��� -��@J�K?<� O:<IGK�F=�-<:FI;��/?<�@J�EF
-<GFIK<IXJ�/I8EJ:I@GK�8J�K?<��$JKI@:K��FLIK�;@;�EFK�:FE;L:K�8�?<8I@E>�FE
K?<�.LDD8IP�%L;>D<EK�(FK@FE�

�����

  Case: 17-56709, 02/23/2018, ID: 10776210, DktEntry: 9, Page 14 of 75

https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=28%2B%2Bu%2Es%2Ec%2E%2B%2B%2B%2B1331&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=42%2B%2Bu%2Es%2Ec%2E%2B%2B%2B%2B1983&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=28%2B%2Bu%2Es%2Ec%2E%2B%2B%2B%2B636&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=2017%2Bwl%2B4861985&refPos=4861985&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=2017%2Bwl%2B4861985&refPos=4861985&refPosType=s&clientid=USCourts


B.B. Basis for Jurisdiction in the Court of AppealsBasis for Jurisdiction in the Court of Appeals
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III.III. Proceedings and Disposition in the District CourtProceedings and Disposition in the District Court
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IntrusionIntrusion

-<JGFE;<EKJ�N<I<�K?<I<�KF�?<CG�?@D��/8B@E>�K?<�=8:KJ�@E�K?<�C@>?K

DFJK�I<8JFE89C<�KF�./- (
�-<JGFE;<EKJ�BE<N�?<�N8J�8E�FC;<I

;@J89C<;�?<8IK�G8K@<EK���CC�K?<P�=F:LJ<;�FE�N8J�K?8K�?<�N8J�8CC<><;CP

UJL@:@;8CV�8E;�N<I<�KFC;�U?<�?8;�?@J�>LE�FLK�V�/?<P�E<M<I�J8N�8EP

<M@;<E:<�KF�M<I@=P�?<�N8J�8ID<;�8J�?<�<O@K<;�?@J�?FD<
�J@DGCP�KIP@E>�KF

=@E;�FLK�N?8K�N8J�>F@E>�FE��#8M@E>�9<<E�>@M<E�@E=FID8K@FE�K?8K�?<�N8J

G?PJ@:8CCP�@E:8G89C<�F=�:FDGCP@E>
�K?<P�E<M<IK?<C<JJ�GLCC<;�?@D�KF�K?<

>IFLE;�8E;�=FI:@9CP�?8E;:L==<;�?@D�9<?@E;�?@J�98:B�@E�8�G8@E=LC

D8EE<I�=FI�89FLK�8�?8C=�?FLI�

Z\ N?@:?��LI8E�:FIIF9FI8K<;��!LIK?<I
�?@J�JLI>@:8C�J:8I�N8J�:C<8ICP
M@J@9C<�8E;�K?<�CLDG�@E�?@J�:?<JK�GIFEFLE:<;�

������

  Case: 17-56709, 02/23/2018, ID: 10776210, DktEntry: 9, Page 48 of 75



��$E�C@>?K�F=�K?<@I�JK8K<;�I<8JFE�=FI�9<@E>�K?<I<
�KF�U?<CGV�./- (


-<JGFE;<EKJ�?8;�5 -*�@EK<I<JK�@E�@E�8:K@E>�K?<�N8P�K?8K�K?<P�;@;��/?@J

=8:KFI�@J�@E�;@JGLK<�FI�=8MFIJ�./- (�

III.III. The Law was either “Clearly Established” or “Obvious”The Law was either “Clearly Established” or “Obvious”
and Genuine Disputes of Material Fact Existed.and Genuine Disputes of Material Fact Existed.
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B.B. It is Clearly Established That Where There Is No NeedIt is Clearly Established That Where There Is No Need
for Force, Any Force Used Is Unreasonable. But Wherefor Force, Any Force Used Is Unreasonable. But Where
There Is a Need for Force, The Force Must beThere Is a Need for Force, The Force Must be
Reasonable in Light of the Circumstances.Reasonable in Light of the Circumstances.
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C.C. It is Clearly Established that In Dealing with SuicidalIt is Clearly Established that In Dealing with Suicidal
or Mentally Ill Subjects, the Interest in Using Force isor Mentally Ill Subjects, the Interest in Using Force is
Diminished.Diminished.
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E.E. It Is Clearly Established That a Person’s Advisal of aIt Is Clearly Established That a Person’s Advisal of a
Pre-Existing Condition Which Would RenderPre-Existing Condition Which Would Render
Handcuffing Behind the Back Painful Can Make aHandcuffing Behind the Back Painful Can Make a
Seizure Unreasonable.Seizure Unreasonable.
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Qualified Immunity Defense.Qualified Immunity Defense.
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