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2016).  But the district court here consistently and repeatedly accepted the version 

of facts most favorable to Defendants, even when those facts contradicted video 

evidence. 

The court overstated the severity of the crime at issue by assessing events 

that occurred prior to Browder’s arrival.  Under binding Ninth Circuit case law, the 

only relevant inquiry is the severity of the conduct occurring at and after the 

officer’s arrival.  George v. Morris, 736 F.3d 829, 833-34 (9th Cir. 2013). 

The court declared that Fridoon engaged in “objectively threatening” 

conduct, based solely on Browder’s claim that Fridoon held a knife.  But even if 

Fridoon had been holding a knife (he wasn’t—he was holding a ballpoint pen), the 

law is clear that an officer is not justified in using lethal force merely because the 

suspect is holding a weapon.  Glenn v. Washington County, 673 F.3d 864, 872 (9th 

Cir. 2011). 

The court conceded that it must apply a specific three-part test in assessing 

the government’s interest in using force.  Graham v. Connor, 490 U.S. 386, 396 

(1989).  But it then failed to consider the third part of that test, completely ignoring 

that Fridoon did not resist or evade arrest in any way. 

The law requires a court to consider whether an officer had alternative, less 

intrusive means of force at his disposal when assessing the reasonability of a 
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Neither the facts of this case nor the relevant law support the court’s ruling.  

The evidence presented by the parties, including the video evidence of the 

shooting, presents triable issues of fact that must be resolved by a jury. 

JURISDICTIONAL STATEMENT 

1. District court jurisdiction.  The district court had jurisdiction over 

this civil rights action under 28 U.S.C. section 1331 (“The district courts shall have 

original jurisdiction of all civil actions arising under the Constitution, laws, or 

treaties of the United States.”).  The district court had supplemental jurisdiction 

over Plaintiffs’ state law claims under 28 U.S.C. § 1367(a). 

2. Timeliness of appeal.  On December 18, 2017, the district court 

granted Defendants’ Motion for Partial Summary Judgment by granting summary 

judgment for Defendants on the entirety of Plaintiffs’ claims.  [Plaintiffs’ Excerpts 

of Record (“ER”) 19:15-22.]  Plaintiffs timely filed their appeal of this order on 

January 9, 2018.  [ER 20.]  28 U.S.C. § 2107(a); Fed. R. App. P. 4(a)(1)(A). 

3. Appellate jurisdiction.  This Court has jurisdiction under 28 U.S.C. 

section 1291, which gives the circuit courts of appeals “jurisdiction of appeals 

from all final decisions of the district courts of the United States.” 
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ISSUES PRESENTED 

This appeal presents five questions: 

1. Whether the district court erred in finding that Browder acted 

reasonably as a matter of law in shooting and killing Fridoon. 

2. Whether the district court erred in determining that Browder acted 

with a “legitimate law enforcement objective” as a matter of law in shooting and 

killing Fridoon. 

3. Whether the district court erred in determining that Browder was 

entitled to qualified immunity. 

4. Whether the district court erred in granting summary judgment on 

Plaintiffs’ remaining claims on the sole basis of its finding that Browder did not 

commit a constitutional violation as a matter of law. 

5. Whether the district court erred in granting summary judgment sua 

sponte on Plaintiffs’ negligence and wrongful death claims despite not giving 

notice that the claims were at issue. 

STATEMENT OF THE CASE 

I. FACTUAL BACKGROUND 

A. Fridoon’s Background 

Fridoon was the Nehads’ eldest child and only son.  As a teenager, he was 

drafted by the Afghani army to fight in that country’s civil war.  [ER 255:25-
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alleyway, behind Browder.  [ER 595 1:10-1:26.]  Neither one ran away or gave any 

indication that they were afraid or in danger until Browder took out his gun.  [Id.]  

Browder testified that he did not believe any third parties were at risk of harm.  

[ER 299:8-18, 301:19-302:21, 325:2-7.]  Browder was aware that backup was on 

its way.  [ER 288:19-289:17, 314:25-315:1, 324:20-325:1; ER 595 1:26-2:00, 596 

0:00-0:05.] 

Browder did not identify himself as a police officer, nor did he give any 

warning that he was about to shoot.  [ER 302:22-304:2.]  In fact, he does not 

remember saying anything to Fridoon at all.  [ER 303:25-304:2.]  Two witnesses 

recall Browder telling Fridoon to “stop” or “drop it,” while a third witness testified 

that Browder did not say anything at all.  [ER 279:11-19; ER 724:10-725:6, 

725:20-22, 726:8-15, 726:19-21, 727:13-16; ER 763:24-764:9, 766:14-16, 767:21-

24.] 

When Fridoon had reached a distance of approximately 17 feet from 

Browder, he slowed down and appeared to stop.  [ER 413:9-20; ER 595 1:25-

1:26.]  He began to turn in a direction away from Browder.  [ER 471:6-16, 507:8-

17; ER 595 1:26.]  Fridoon gave no indication that he was about to lunge at or 

attack Browder.  [ER 273:10-274:8, 274:
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Browder nevertheless fired his pistol, hitting Fridoon in the chest.  [ER 595 

1:28.]  Less than five seconds elapsed between the time that Browder got out of his 

car and the moment that he fired.  [ER 306:2-9; ER 595 1:24-1:26.]  Less than 30 

seconds total elapsed between the time that Browder arrived in the alley and the 

moment that he fired.  [ER 595 1:00-1:26.] 

Police investigators arrived at the scene shortly after the shooting.  One 

investigator asked Browder whether he had seen any weapons at the scene.  [ER 

319:1-21, 322:18-23, 408:6-14, 430:6-19, 436:20-25, 437:1-438:18, 453:9-17; ER 

828-839.]  He replied, “No.”  [Id.]  Browder’s attorney ended the interview and 

prohibited the investigator from asking any further questions.  [ER 319:1-320:7.] 

Browder was interviewed again by police investigators five days after the 

shooting.  [ER 321:15-25, 433:21-434:6, 436:20-25, 439:21-440:10; ER 604, ¶ 31.]  

Browder was allowed to consult with his attorney and watch the video of the 

shooting prior to this interview.  [ER 309:3-13, 440:11-441:2, 442:5-9; ER 604, ¶ 

32.]  This time, Browder claimed to have thought that Fridoon was holding a knife 

when Browder shot him.  [ER 304:6-20, 306:2-19, 323:9-21.] 

Browder was allowed to return to his duties and was not disciplined in any 

way for the shooting.  [ER 325:8-326:21, 343:16-18, 348:21-349:2, 373:15-374:1; 

ER 605, ¶ 42, 606, ¶ 46.]  And though the SDPD has a policy requiring officers to 

turn on their body cameras prior to confronting a suspect, Browder was not 
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disciplined for his violation of this policy.  (ER 327:21-328:22, 365:13-366:3, 

367:20-369:2, 385; ER 605, ¶ 42, 606, ¶ 46.] 

C. Plaintiffs’ Expert Opinions 

Plaintiffs offered the testimony of police tactics and procedures expert 

Roger A. Clark.  Mr. Clark has nearly three decades of experience as a police 

officer with the Los Angeles County Sheriff’s Department.  [ER 599, ¶ 2.]  For the 

last five and a half years before he retired, Mr. Clark served as the commander of a 

special unit tasked with investigating some of the most complex and heinous 

crimes committed by career criminals.  [ER 600, ¶ 7.]  As commander, he 

supervised roughly 1,000 homicide investigations, establishing a remarkable 

record of arresting more than 2,000 career criminals without a single shot fired—

either by his officers or the suspects.  [Id. ¶¶ 8-9.] 

Mr. Clark’s review of the evidence in this case allowed him to identify a 

number of factors that indicated that Browder’s decision to shoot fell well short of 

reasonable police standards.  [ER 602-603, ¶¶ 21-22.]  The video evidence tells the 

story. 

First, Mr. Clark testified that Browder had plenty of room and time to retreat 

 aTc
-Bie0netir
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make an accurate assessment of any perceived threat.  [ER 603, ¶ 23.]  Though 

Defendants’ expert testimony contended that a police officer should not consider 

repositioning to avoid the use of force, that testimony is contradicted by plain 

Ninth Circuit law.  See Deorle v. Rutherford, 272 F.3d 1272, 1282 (9th Cir. 2001) 

(the shooting officer “could easily have avoided a confrontation . . . by retreating to 

his original position”). 

Mr. Clark offered undisputed testimony that police officers receive training 

to recognize weapons and differentiate them from ordinary objects.  [ER 604, ¶ 

27.]  Though ordinary civilians may have mistaken a ballpoint pen for a knife, a 

reasonable police officer should be able to distinguish the two.  [Id.] 

https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=272%2Bf.3d%2B1272&refPos=1282&refPosType=s&clientid=USCourts


380073.6  19 

at a distance of up to 21 feet.  [ER 313:18-20.]  The video does not show any 

evidence of wind, rain, or other inclement weather that may have made the Taser 

less effective.  [ER 595 0:55-2:00.]  Defendants’ experts asserted that Browder was 

justified in not even considering alternative means of force, but their opinions are 

once again contradicted by law.  See Bryan, 630 F.3d at 831 (that the shooting 

officer “apparently did not consider less intrusive means of effecting [the] arrest 

factor[s] significantly” into a reasonability analysis) (emphasis added). 

II. PROCEDURAL HISTORY 

Plaintiffs filed their initial complaint in this action on June 24, 2015.  [ER 

795.]  Plaintiffs filed the operative Second Amended Complaint on August 28, 

2015, bringing claims against Browder, the City of San Diego, and San Diego 

Chief of Police Shelley Zimmerman for deprivation of Plaintiffs’ Fourth and 

Fourteenth Amendment rights, deprivation of civil rights under Monell and 

supervisory liability, deprivation of civil rights under California’s Bane Act, and 

state law claims of assault and battery, negligence, and wrongful death.  [ER 773-

774.]  Plaintiffs’ claims were premised, in part, on the fact that Browder acted with 

excessive force in shooting and killing Fridoon. 

Defendants filed a Motion for Partial Summary Judgment on March 16, 

2017, requesting summary judgment of Plaintiffs’ first seven causes of action 

  Case: 18-55035, 06/20/2018, ID: 10916615, DktEntry827 R
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III. 
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19:9-14.]  The court made this ruling even though established law makes clear that 

state negligence and wrongful death claims are evaluated on a standard that is 

separate and distinct from constitutional excessive force claims.  See Hayes, 57 

Cal. 4th at 638. 

Finally, the court’s decision granted summary judgment sua sponte as to the 

negligence and wrongful death claims, relief that was not requested in the Motion.  

The court did not give any party notice that these claims were at issue, nor did any 

party present, or have the opportunity to present, evidence or arguments as to these 

claims.  Indeed, the court did not even acknowledge that it was granting sua sponte 

relief in its decision.  [ER 19:15-22.] 

STANDARD OF REVIEW 

An appellate court reviews the district court’s grant of summary judgment de 

novo to determine whether there is any genuine issue of material fact and whether 

the substantive law was correctly applied.  Darring v. Kincheloe, 783 F.2d 874, 

876 (9th Cir. 1986).  In reviewing a summary judgment ruling, this Court assumes 

the version of the material facts asserted by the non-moving party to be correct.  

A. K. H., 837 F.3d at 1010. 
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District Court’s Ruling Plaintiffs’ Evidence 

296:2, 297:2-8, 298:21-24, 305:2-7; ER 
594 1:58-2:18.]  Expert testimony 
established that police officers receive 
training to recognize weapons and 
differentiate them from ordinary objects.  
[ER 604, ¶ 27.]  Browder told 
investigators there were no weapons at 
the scene.  [ER 319:1-21, 322:18-23, 
408:6-14, 430:6-19, 436:20-25, 437:1-
438:18, 453:9-17; ER 828-839.] 

Browder gave a warning to Fridoon 
before he shot him.  [ER 4:12-18.] 

Browder testified he did not remember 
saying anything.  [ER (Browder Dep. 
302:22-304:2.]  A bystander testified 
that he did not hear Browder say 
anything.  [ER 279:11-19.]  The video 
gives no indication that Fridoon heard or 
understood any warning.  [ER 595 1:24-
1:26.] 

Browder put out his hand in a gesture to 
tell Fridoon to stop.  [ER 4:19-21.] 

The video shows that Browder did no 
such thing.  [ER 595 1:24-1:26.] 

Fridoon was “aggressing” Browder.  
[ER 3:25-28.] 

Plain video evidence shows that Fridoon.0007 Tc
J
13.98.i
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District Court’s Ruling Plaintiffs’ Evidence 

274:8, 274:23-275:21, 277:3-25.]

 

In Sandoval v. Las Vegas Metro. Police Dep’t, 756 F.3d 1154 (9th Cir. 

2014), the Ninth Circuit overturned the district court’s summary judgment rulings 

on excessive force and qualified immunity because the district court improperly 

weighed conflicting evidence with respect to disputed material facts.  Id. at 1166.  

Specifically, the court drew conclusions based upon conflicting testimony, relying 

upon the officers’ version of events rather than the non-moving party’s version.  Id.  

“[I]n weighing the evidence in favor of the officers, rather than the Sandovals, the 

district court unfairly tipped the reasonableness inquiry in the officers’ favor,” an 

error that mandated reversal.  Id. at 1167. 

As in Sandoval, the district court unfairly tipped the scales by resting its 

ruling on Defendants’ version of disputed facts.  This was legal error. 

A. The Court Must Accept The Facts Shown By Video Evidence 

The court’s error in accepting Defendants’ version of the “facts” is 

compounded by video evidence that contradicts that version.  This error alone 

warrants reversal. 

In Scott v. Harris, 550 U.S. 372 (2007), the Supreme Court took issue with 

the Eleventh Circuit’s acceptance of facts clearly contradicted by video evidence.  
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Id. at 380-81.  Video had captured the events at issue (a high-speed car chase), and 

that there were no allegations or indications that the video was doctored or altered 

in any way.  Id. at 379-80.  The Eleventh Circuit had adopted a version of the facts 

that was “clearly contradict[ed]” by the events captured on video.  Id. at 378.  This 

warranted reversal.  Id. at 380-81; see also Longoria v. Pinal County, 873 F.3d 

699, 706 (9th Cir. 2017) (“These videos provide some of the most important 

evidence as to what occurred before and during the shooting and what Rankin 

actually saw.  This evidence alone raises material questions of fact about the 

reasonableness of Rankin’s actions and the credibility of his post-hoc justification 

of his conduct.”); Zion v. County of Orange, 874 F.3d 1072, 1076 (9th Cir. 2017) 

(“[W]e ‘may not simply accept what may be a self-serving account by the police 

officer.’  This is especially so where there is contrary [video] evidence. . . . This is 

a dispute of fact that must be resolved by a jury.” (citation omitted)). 

Here, as in Scott, there is video evidence.  And here, as in Scott, the lower 

court adopted a version of the facts that is plainly contradicted by the video.  The 

video shows that Browder did not gesture with his hand for Fridoon to stop.  [ER 

595 1:24-1:26.]  Most importantly, Fridoon was not “aggressing” Browder or 

engaging in any “objectively threatening conduct”—rather, Fridoon was casually 

walking down an alleyway, exhibiting no aggressive or threatening behavior.  [ER 

273:10-274:8, 274:23-275:21, 277:3-25, 278:25-279:10; ER 299:8-18, 300:6-15, 
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307:9-308:14; ER 595 1:15-1:26.]  The district court erred in accepting 

Defendants’ version of the facts rather than the video evidence, and this error 

warrants reversal. 

II. THE DISTRICT COURT ERRED IN FINDING THAT BROWDER 

DID NOT VIOLATE FRIDOON’S FOURTH AMENDMENT RIGHTS 

AS A MATTER OF LAW 
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misconduct cases, summary judgment should only be granted ‘sparingly’ because 

such cases often turn on credibility determinations by a jury.” (citation omitted)). 

A. Browder Inflicted The Most Severe Force Possible Upon Fridoon 

“‘The intrusiveness of a seizure by means of deadly force is unmatched.’  

The use of deadly force implicates the highest level of Fourth Amendment interests 

both because the suspect has a ‘fundamental interest in his own life’ and because 

such force ‘frustrates the interest of the individual, and of society, in judicial 

determination of guilt and punishment.’”  A. K. H., 837 F.3d at 1011 (citations 

omitted). 

Browder shot Fridoon dead in less than five seconds.  This is the most severe 

use of force that could have been used and, thus, is only reasonable under the most 

extreme circumstances. 

B. The District Court Overstated The Government’s Interest In 

Using Force 

To determine the gravity of the government’s interest, the three primary 

factors to be considered are: (1) the severity of the crime at issue; (2) whether the 

suspect posed an immediate threat to the safety of the officer[s] or to others; and 

(3) whether the suspect was actively resisting arrest or attempting to evade arrest 

by flight.  Graham, 490 U.S. at 396.  A court should also consider additional 

factors in its analysis, including: (4) the availability of alternative methods to 
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The officers argued that their actions were reasonable because they had received a 

call that the victim had been threatening his wife with a gun.  Id. at 839.  The Ninth 

Circuit rejected the argument, because when the officers arrived, the victim was 

standing alone, nowhere near his wife, and was not threatening anyone.  Id.  The 

victim’s threatening conduct, even if it had occurred, was not occurring by the time 

the officers arrived.  Id. 

Similarly, in Harris v. Roderick, an officer attempted to justify his shooting 

by pointing out that his victim had engaged in a shoot-out with law enforcement 

officers on the previous day, and in fact may have even shot and killed a police 

officer.  126 F.3d at 1203.  The Ninth Circuit rejected the argument.  Id.  At the 

time the officer shot him, the victim had made no threat or aggressive move of any 

kind toward the shooting officer or anyone else.  Id.  The fact that the victim may 

have engaged in a violent shooting the day before was irrelevant to the 

reasonableness of the officer’s decision to shoot.  Id.  His past conduct was not 

sufficient to justify the use of deadly force.  Id. 

Here, the district court made its finding based on what had occurred prior to 

Browder’s arrival—alleged threats with a knife.  [ER 8:23-28.]  But a police 

officer’s decision to use lethal force cannot be reasonably based on what may have 

happened before his arrival.  A police officer cannot reasonably shoot and kill an 

individual based on unverified reports of illegal conduct.  Indeed, undisputed 
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expert testimony in this case establishes that it is standard police procedure to 

confirm the actual facts of any situation, and not assume the allegations of a 

dispatch broadcast to be correct.  [ER 602, ¶ 21(a).] 

Even assuming arguendo a crime occurred before Browder’s arrival, it was 

no longer occurring by the time he got there.  The plain evidence demonstrates that 

no crime, let alone a severe crime, was occurring when Browder arrived.  Browder 

observed Fridoon slowly walking down an 
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18:11-26.]  This was error, because: (1) the reasonableness of Browder’s 

perception that a blue pen was a knife is a disputed fact; and (2) the mere 

possession of a weapon does not convert an otherwise unthreatening person into a 

threat.  Instead, the court must take all circumstances into account when making 

this determination. 

(a) Browder’s Alleged Belief That Fridoon Had a Knife 

Is a Disputed Fact 

The version of facts most favorable to Plaintiffs indicates that Browder did 

not believe that Fridoon had a knife in his hand.  (See supra Section I.)  Browder 

himself gave a statement directly after the shooting saying that he had not seen any 

weapons at the scene.  [ER 319:1-21, 322:18-23, 408:6-14, 430:6-19, 436:20-25, 

437:1-51:18, 453:9-17; ER 828-839.]  The only evidence indicating that Browder 

believed Fridoon was holding a knife is his own contradictory testimony five days 

later, which a factfinder is not required to accept.  See Reed v. City of Modesto, 122 

F. Supp. 3d 967, 974 (E.D. Cal. 2015) (the shooting officer “is an interested 

witness and the jury is not required to believe his testimony”).  The jury must 

decide Browder’s credibility given his change of story after consulting with his 

attorney.  [ER 304:6-20, 306:2-19, 309:3-13, 321:15-25, 323:9-21, 433:21-434:6, 

436:20-25, 439:21-441:2, 442:5-9; ER 604, ¶¶ 31-32.] 
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But even if Browder believed that Fridoon was holding a knife, the 

reasonableness of that perception is itself a question of fact.  Plaintiffs presented 

contrary evidence: a ballpoint pen does not look like a knife; the high beams from 

Browder’s car fully illuminated the pen; and, per Plaintiffs’ expert on police tactics 

and training, an officer of Browder’s experience and training should be able to 

distinguish a knife from a ballpoint pen.  [ER 295:18-296:2, 297:2-8, 298:21-24, 

305:2-7; ER 594 1:58-2:18, 604, ¶ 27.] 

Uncontradicted expert testimony shows that police officers are trained to 

recognize weapons and distinguish them from ordinary objects.  [ER 604, ¶ 27.]  

This is a material dispute that must be resolved by a jury.  See Longoria, 873 F.3d 

at 707 (summary judgment was inappropriate when the record revealed “many 

other facts in dispute that are material to the determination of whether a reasonable 

officer would have perceived that Longoria posed any immediate threat,” including 

whether the shooting officer, “who has 20/20 vision, reasonably perceived a 

weapon in Longoria’s hands from his position as he said he did”).2 

                                           
2 Though not included in its analysis, the district court made mention of past 
instances in which Fridoon was alleged to have threatened individuals with a knife.  
[ER 5:24-25.]  Whether or not those instances actually occurred is irrelevant—the 
reasonableness of Browder’s conduct must be judged only on the facts known to 
him at the time of the shooting.  See Graham, 490 U.S. at 397 (“[T]he question is 
whether the officers’ actions are ‘objectively reasonable’ in light of the facts and 
circumstances confronting them.”); Glenn, 673 F.3d at 873 n.8 (“We cannot 
consider evidence of which the officers were unaware.”).  Browder conceded that 
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(b) The Mere Possession of a Weapon Does Not Make a 

Person a Threat 

Even assuming arguendo that Browder thought Fridoon was holding a knife, 

and further assuming arguendo that this belief was reasonable, Browder’s decision 

to shoot was still not reasonable.  It is thoroughly unreasonable for a police officer 

to shoot an otherwise nonthreatening victim merely because he is holding a 

weapon. 

In Glenn v. Washington County, the Ninth Circuit overturned a district 

court’s summary judgment ruling that police reacted reasonably in shooting a 

young man holding a pocketknife with a nonlethal beanbag gun.  673 F.3d at 878.  

The victim’s family had called police after he had arrived at home, intoxicated and 

agitated, damaging car windows and the front door.  Id. at 867.  The district court 

found that the victim had posed an immediate threat, relying primarily on the fact 
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(c) The Totality of Circumstances Shows That Fridoon 

Did Not Pose an Immediate Threat 

It is legal error to find, as the district court did, that a shooting victim posed 

an immediate threat simply because he held a weapon.  Instead, a court must 

examine the totality of the circumstances to make such a determination.  Here, the 

circumstances demonstrate that Fridoon did not pose a threat. 

In Glenn v. Washington County, the court’s analysis did not stop at the fact 

that the victim held a pocketknife, but rather looked at all relevant circumstances to 

determine whether the victim posed a threat.  There, as here, the victim was not a 

threat: (1) he was not attacking anyone; (2) he was not threatening to attack 

anyone; (3) no one was trying to get away from him; (4) the other individuals 

present moved behind the officers, where they could not be harmed before police 

would intervene; (5) the police had guns trained on him; (6) he was “several feet” 

from the officers; and (7) the police “could have moved farther away at any time, 

had they wanted to.”  673 F.3d at 873-74.  Ultimately, the Ninth Circuit held that 

“[v]iewing the evidence in the light most favorable to the plaintiff, even though 

[the victim] remained in possession of the pocketknife, a jury could conclude that 

at the moment the officers shot him with the beanbag gun there was little evidence 

that he posed an ‘immediate threat’ to anybody.”  Id. at 874 (citation omitted). 
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simple.  Fridoon did not attempt to flee from Browder, nor did he resist arrest in 

any way.  [ER 595 1:16-1:26.] 

In Glenn v. Washington County, discussed above, the Ninth Circuit found no 

evidence that the victim, who was holding a pocketknife at the time he was shot, 

was attempting to resist or evade arrest.  673 F.3d at 874-75.  He did not attack the 

officers or anyone else, nor did he threaten to do so.  Id. at 875.  The only possible 

indication of resistance was the fact that the victim continued to hold his knife, 

rather than drop it as the officers ordered him to.  Id.  The Ninth Circuit found, 

however, that merely holding a knife was not resistance sufficient to warrant being 

shot with a beanbag gun.  Id. 

As in Glenn, Fridoon did not attack, or threaten to attack, Browder or 

anyone else.  [ER 273:10-274:8, 274:23-275:21, 277:3-25, 278:25-279:10; ER 

299:8-18, 300:6-15, 307:9-308:14, 413:9-20, 471:6-16, 500:6-19, 501:3-13, 

502:17-20, 507:8-17; ER 543, 595 1:15-1:26.]  Under Glenn, merely continuing to 

hold a pen, or even a knife, cannot be considered “resisting arrest.” 

Indeed, Fridoon may not have even known Browder was a police officer.  

Browder never identified himself as police.  [ER 302:22-304:2.]  It was late at 

night and dark out.  [ER 401:2-4.]  Browder’s patrol car high beams were pointed 

directly at Fridoon, impairing his vision.  [ER 295:18-296:2, 297:2-8, 298:21-24, 

305:2-7.]  The siren on Browder’s patrol car was turned off.  [ER 293:16-294:7.]  
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The light bar on top of the car was also turned off.  [Id.]  Fridoon could not have 

“resisted arrest” if he did not even know that he was being arrested. 

Defendants contend that Fridoon resisted arrest because he disobeyed 

instructions from Browder to drop the pen.  But the existence of said “instructions” 

is a disputed issue of fact.  Testimony on the matter is conflicted.  While two 

witnesses remember Browder saying something like “stop” or “drop it,” a third 

witness testified that Browder did not
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(a) Browder Did Not Warn Fridoon That He Would Use 

Force 

The Ninth Circuit holds that “warnings should be given, when feasible, if the 

use of force may result in serious injury, and . . . the giving of a warning or the 

failure to do so is a factor to be considered in applying the Graham balancing test.”  

Deorle, 272 F.3d at 1284.  The district court did not take into account Browder’s 

failure to warn Fridoon that he would use force. 

It is undisputed that Browder did not warn Fridoon that he would use force, 

let alone deadly force.  At best, Defendants contend that Browder may have said 

“stop” or “drop it.”  [ER 724:10-725:6, 725:20-22, 726:8-15, 726:19-21, 727:13-

16; ER 763:24-764:9, 766:14-16, 767:21-24.]  This is not enough. 

In Glenn v. Washington County, the Ninth Circuit confirmed that officers 

who shot a nonthreatening victim did not act reasonably even though they shouted 

warnings like “drop the fucking knife or I’m going to kill you,” because: (1) there 

was no indication that the victim heard or understood the warning; and (2) they 

never actually warned about the force they were going to use (i.e., they never 

informed him he was in danger of getting shot).  673 F.3d at 876; see also Deorle, 

272 F.3d at 1284 (“Shooting a person who is making a disturbance because he 

walks in the direction of an officer at a steady gait with a can or bottle in his hand 

is clearly not objectively reasonable.  Certainly it is not objectively reasonable to 

  Case: 18-55035, 06/20/2018, ID: 10916615, DktEntry: 15, Page 39 of 65

https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=272%2Bf.3d%2B1272&refPos=1284&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=673%2Bf.3d%2B864&refPos=876&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=272%2Bf.3d%2B1272&refPos=1284&refPosType=s&clientid=USCourts


  Case: 18-55035, 06/20/2018, ID: 10916615, DktEntry: 15, Page 40 of 65

https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=394%2Bf.3d%2B689&refPos=701&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=630%2Bf.3d%2B805&refPos=813&refPosType=s&clientid=USCourts


380073.6  41 

312:16-314:11; ER 603, ¶ 24.]  Plaintiffs’ expert described Browder’s nonlethal 

alternatives as “obvious,” and stated that the circumstances of the case mandated 

that Browder was “required” to use them in place of lethal force.  [ER 603, ¶ 23.]  

Browder’s failure to use these nonlethal options is further evidence that Browder 

acted unreasonably in using his gun instead.  See Glenn, 673 F.3d at 876 (where 

there were “‘clear, reasonable, and less intrusive alternatives’ to the force 

employed, that ‘militate[s] against finding [the] use of force reasonable’” (citation 

omitted)); Vos v. City of Newport Beach, No. 16-56791, 2018 WL 2771049, at *6 

(9th Cir. June 11, 2018) (lethal force was not reasonable, even in the face of a 

charging suspect, where “officers had non-lethal means ready and available”). 

Per Defendants, the range of a Taser is 21 feet.  [ER 313:18-20.]  Fridoon 

was within that range, at 17 feet from Browder.  [ER 182, ¶ 5(e).]  There was no 

rain, excessive wind, or other weather factor that would have rendered use of a 

Taser less viable.  [ER 595 0:55-2:00.]  The Taser thus presented an obvious, 

reasonable alternative. 

C. The District Court Erred In Finding Browder’s Use Of Force To 

Be Reasonable 

Finally, the district court erred in balancing Browder’s use of force against 

the government’s need for that force as a matter of law.  There are questions of fact 

that must be weighed by a jury before making that determination. 
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1. The Case Law Indicates That Browder Acted Unreasonably 

in Shooting Fridoon 

As set forth above, Glenn v. Washington County found summary judgment 

inappropriate in circumstances very similar to those present here.  Police in Glenn 

were called in response to a disturbance by an agitated man wielding a knife.  673 

F.3d at 867.  But upon the arrival of the police, the victim was not attacking or 

threatening to attack anyone, no one was fleeing from him, the police had guns 

trained upon him and were standing “several feet” away from him, bystanders were 

situated behind the police, the police could have retreated to a safer position, the 

police never warned him they were about to use a beanbag gun on him, and there 

was no indication that the victim heard or understood the instructions.  Id. at 873-

74. 

The Ninth Circuit held that “[v]iewing the evidence in the light most 

favorable to the plaintiff, even though [the victim] remained in possession of the 

pocketknife, a jury could conclude that at the moment the officers shot him with 

the beanbag gun there was little evidence that he posed an ‘immediate threat’ to 

anybody.”  673 F.3d at 874 (citation omitted).  The Ninth Circuit found that 

summary judgment was inappropriate even though police had used a beanbag gun, 

a much less lethal form of force than a gun.  Id. 
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The present case is also similar to Estate of Lopez by & through Lopez v. 

Gelhaus.  In that case, the Ninth Circuit found that defendants were not entitled to 

summary judgment because a reasonable jury could determine that the shooting 

victim, a thirteen-year-old boy carrying a toy gun, did not pose an immediate threat 

to the safety of the shooting officer or others.  871 F.3d  at 1011.  In support of its 

ruling, the Court noted that the evidence could indicate that: (1) the victim was 

walking normally; (2) the victim made no aggressive motions; (3) the shooting 

officer did not identify himself as a police officer; (4) the officer never warned the 

victim that deadly force would be used despite having the time to do so; (5) the 

victim was not carrying a weapon, but rather a harmless toy; (6) the toy was never 

used in an aggressive manner, but rather stayed pointed at the ground; and (7) the 

only evidence indicating that the victim posed a threat came from the self-serving 

testimony of the shooting officer and his partner, which a jury might not believe.  

Id. at 1010-12.4 

                                           
4 Case law from other circuits also holds that deadly force may not be used against 
an individual holding a knife, who is neither using it nor threatening to use it.  
See, e.g., McKinney by McKinney v. DeKalb County, 997 F.2d 1440, 1442 (11th 
Cir. 1993) (affirming denial of summary judgment based on qualified immunity to 
officer who shot a person holding a butcher knife in one hand and a foot-long stick 
in the other, where the person threw the stick and began to rise from his seated 
position); Reyes v. Bridgwater, 362 F. App’x 403, 404–05 (5th Cir. 2010) 
(reversing grant of summary judgment based on qualified immunity to officer who 
shot a person holding a kitchen knife in his apartment entryway, even though he 
refused to follow the officer’s multiple commands to drop the knife); Phong 
Duong v. Telford Borough, 186 F. App’x 214, 214-15, 217-18 (3d Cir. 
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shoot, as opposed to Browder, who decided to shoot within 30 seconds of his 

arrival on the scene.  [ER 595 1:00-1:26.]  But that distinction makes Browder’s 

decision less reasonable, not more.  While the shooting officer in Deorle took time 

to assess the situation, Browder plunged into the scene and shot almost 

immediately.  Less than 30 seconds elapsed between the time that Browder arrived 

in the alley and when he shot Fridoon [id.], and less than five seconds elapsed 

between the time that Browder exited his car and the moment of the shooting [ER 

306:2-9; ER 595 1:24-1:26.]  Browder did not take any time to assess the situation, 

nor did he reposition himself so as to give himself more time.  [ER 602-603, ¶¶ 21-

24.]  If he had, then he would have recognized that Fridoon carried only a ballpoint 

pen and posed no threat.  The short timeframe, coupled with the absence of any 

threatening conduct by Fridoon, suggests that Browder reacted only to the 

dispatcher’s call, and not to the circumstances as he found them. 

3. A Jury Could Find That Browder Acted Unreasonably in 

Shooting Fridoon 

In the present case, like in Glenn, Deorle, and Lopez, the evidence is 

sufficient for a jury to find that Browder acted unreasonably.  Specifically, the 

evidence is such that a jury could find that: Fridoon was walking at a normal, 

slower-than-average pace [ER 500:6-19, 501:3-13, 502:17-20; ER 543]; Fridoon 

made no aggressive movements or motions [ER 273:10-274:8, 274:23-275:21, 
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277:3-25, 278:25-279:10; ER 299:8-18, 300:6-15, 307:9-308:14; ER 595 1:15-

1:26]; Fridoon did not know that Browder was a police officer [ER 295:18-296:2, 

297:2-8, 298:21-24, 305:2-7, 504:3-7, 504:23-505:4, 506:10-13, 507:1-7]; Browder 

never identified himself as a police officer [ER 302:22-304:2]; Browder never 

warned Fridoon that he would shoot despite having the time to do so [id.]; Fridoon 

was not carrying a weapon, but rather a harmless ballpoint pen [ER 310:15-19, 

407:6-19, 409:23-410:15, 417:8-418:10, 419:21-420:8]; Browder did not 

reasonably perceive the pen to be a knife [ER 604, ¶ 27]; Browder did not consider 

using less intrusive means of force [ER 312:16-314:11; ER 603, ¶ 24]; Fridoon 

never wielded the pen in any aggressive manner [ER 273:10-274:8, 274:23-275:21, 

277:3-25, 278:25-279:10; ER 299:8-18, 300:6-15, 307:9-308:14; ER 595 1:15-

1:26]; and Browder’s self-serving testimony that he perceived Fridoon to be a 

threat, which was belied by video evidence and his own statements on the scene, 

was not credible [ER 304:6-20, 306:2-19, 323:9-21.] 

4. 00:6-15, 307:9-308:14; ER 595 1:15-
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assess the situation and observe the suspect, unlike Browder who shot within a few 

seconds and did not take the time to differentiate a knife from a ballpoint pen.  

Finally, the officer in Petersen waited to shoot until he was clearly in danger, with 

a possibly armed and agitated suspect charging directly at him.  Browder fired his 

gun without any reasonable reason to suspect he was in danger. 

As in Glenn, Deorle, and Lopez, there are triable issues of fact as to the 

reasonableness of the shooting, and the district court’s grant of summary judgment 

should be reversed.  See Gregory v. County of Maui, 523 F.3d 1103, 1106 (9th Cir. 

2008) (excessive force claims “nearly always require[] a jury to sift through 

disputed factual contentions, and to draw inferences therefrom . . . summary 

judgment . . . should be granted sparingly” (citation omitted)). 

III. THE DISTRICT COURT ERRED IN FINDING THAT BROWDER 

DID NOT VIOLATE PLAINTIFFS’ FOURTEENTH AMENDMENT 

RIGHTS AS A MATTER OF LAW 

The district court further erred in granting summary judgment on Plaintiffs’ 

Fourteenth Amendment claim.  The court conceded that a Fourteenth Amendment 

violation occurs when a shooting officer acts with a purpose to harm, unrelated to 

legitimate law enforcement objectives.5  [ER 17:11-18:28.]  Accepting as true the 

                                           
5 Browder had sufficient time to deliberate his response to the situation, such that 
the “deliberate indifference” standard of Fourteenth Amendment liability may 
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facts most favorable to Plaintiffs, Browder’s shooting met this standard because 

neither he nor anyone else was in danger at the time of the shooting. 

In A.D. v. Cal. Highway Patrol, 712 F.3d 446 (9th Cir. 2013), the Ninth 

Circuit upheld a jury’s determination that a highway patrolman acted without a 

legitimate law enforcement objective when he shot and killed a suspect despite a 

lack of danger to himself or others.  Following a prolonged car chase, the suspect 

had stopped and refused to exit her car when the officer decided to shoot.  Id. at 

458.  Other officers at the scene did not feel threatened or perceive an immediate 

threat.  Id.  While the officer testified that the suspect’s car was moving toward a 

fellow officer’s car, other evidence indicated that the car was actually stopped.  Id.
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conduct.  Plumhoff v. Rickard, 134 S. Ct. 2012, 2023 (2014) (citation omitted).  

The evidence in this case creates triable issues of fact. 

Specifically, a court cannot grant qualified immunity at summary judgment 

where disputed factual issues exist.  See Lopez, 871 F.3d at 1021 (where a shooting 

officer’s “entitlement to qualified immunity ultimately depends on disputed factual 

issues, summary judgment is not presently appropriate”); Morales v. Fry, 873 F.3d 

817, 824 (9th Cir. 2017) (quoting the Ninth Circuit’s Model Civil Jury Instructions 

for its finding that “[w]hen there are disputed factual issues that are necessary to a 

qualified immunity decision, these issues must first be determined by the jury 

before the court can rule on qualified immunity”). 

A. The District Court Erred In Finding That Browder Did Not 

Violate Plaintiffs’ Constitutional Rights 

As set forth herein, the evidence and law demonstrate that triable issues of 

fact exist as to whether Browder’s conduct violated Plaintiffs’ rights under the 

Fourth and Fourteenth Amendments.  (See supra Sections II and III.) 

B. Browder Violated A Clearly Established Right By Shooting 

Fridoon 

The district court also erred in finding that Browder did not violate a “clearly 

established right” in shooting and killing Fridoon as a matter of law.  Specifically, 

the district court held that Browder is entitled to qualified immunity because no 
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legal precedent put Browder on “clear notice” that using deadly force would be 

excessive.  [ER 15:26-17:14.]  That ruling was in error, both because no such 

precedent is required in the case of an obvious constitutional violation, and also 

because such precedent did indeed exist. 

1. Browder Committed an Obvious Violation of Constitutional 

Rights by Shooting an Unarmed Man 

Ninth Circuit law holds that a right can be “clearly established,” even 

without a specific precedent that matches the facts of the case, where the conduct 

at issue is obviously violative of constitutional rights.  Hope v. Pelzer, 536 U.S. 

730, 741 (2002).  “Otherwise, officers would escape responsibility for the most 

egregious forms of conduct simply because there was no case on all fours 

prohibiting that particular manifestation of unconstitutional conduct.”  Deorle, 272 

F.3d at 1286. 

Browder used lethal force against an unarmed man who was not committing 

any crime, not fleeing from police, and posed no threat to Browder or to anyone 

else.  Fridoon was walking slowly down an alleyway holding a ballpoint pen.  

Shooting Fridoon under these circumstances constituted an obvious violation of the 

Fourth Amendment.  As the Ninth Circuit has held, “[t]he law governing this case 

is clearly established:  ‘A police officer may not seize an unarmed, nondangerous 

suspect by shooting him dead.’”  Longoria, 873 F.3d at 709 (citation omitted).  
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by a judge at the summary judgment stage.  See Lopez, 871 F.3d at 1021 (summary 

judgment was not appropriate where “qua
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Glenn v. Washington County is on point.  673 F.3d 864.  As set forth above, 

the details of the shooting in Glenn are very similar to the present case, and in that 

case the Ninth Circuit refused to find it reasonable that police shot the victim with 

a beanbag gun, a less lethal option than Browder’s weapon.  (
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have placed the shooting officer on notice that his conduct was unconstitutional.  

Id.  Browder, however, shot Fridoon in 2015, four years after Glenn was decided.  

Unlike the officer in Kisela, Glenn could thus provide Browder with clear notice 

that his conduct was unconstitutional. 

V. THE DISTRICT COURT ERRED BY DENYING PLAINTIFFS’ 

MONELL AND SUPERVISORY LIABILITY CLAIMS 

The district court granted summary judgment to Defendants on Plaintiffs’ 

Monell and supervisory liability claims.  The court’s ruling, however, was based 

upon the erroneous finding that Browder did not violate Plaintiffs’ constitutional 

rights as a matter of law.  As set forth herein, there exist questions of fact as to 

whether Browder violated Plaintiffs’ constitutional rights under the Fourth and 

Fourteenth Amendments.  (See supra Sections II and III.) 

Accordingly, the district court’s decision should be reversed and remanded.  

See Glenn, 673 F.3d at 880 (reversing and remanding Monell claim to the district 

court where the “district court’s dismissal of Glenn’s Monell claim was based 

entirely on the erroneous entry of summary judgment in the defendants’ favor on 

the excessive force question”); Vos, 2018 WL 2771049, at *8 (remanding summary 

judgment on Monell claim where the judgment was based only on a denial of the 

constitutional claim, and the judgment on the constitutional claim had been 

reversed). 
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VI. THE DISTRICT COURT ERRED BY REJECTING PLAINTIFFS’ 

STATE LAW CLAIMS 

A. The District Court’s Ruling On PlA.
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should be reversed.  (See supra Section II.)  The district court’s ruling as to 

Plaintiffs’ state law claims must therefore be reversed as well. 

B. Plaintiffs’ State Law Claims Are Judged On Standards Distinct 

From Their Constitutional Claims 

The law is clear that state law negligence and wrongful death claims, which 

Plaintiffs brought as their eighth and ninth causes of action, respectively, consider 

different conduct and are judged on different standards than federal excessive force 

claims.  See Hayes, 57 Cal. 4th at 638 (criticizing a federal decision for not 

adequately considering “the differences between federal constitutional liability and 

state tort liability,” and observing that “[t]he Fourth Amendment’s 

‘reasonableness’ standard is not the same as the standard of ‘reasonable care’ 

under tort law” (citation omitted)); Vos, 2018 WL 2771049, at *10 (reversing 

summary judgment of a negligence claim based on an excessive force ruling 

because, to determine police liability on a negligence claim, “a court applies tort 

law’s ‘reasonable care’ standard, which is distinct from the Fourth Amendment’s 

‘reasonableness’ standard”). 

For example, an officer’s pre-shooting conduct, while not relevant to 

constitutional liability, is indisputably relevant to determining negligence under 

state law.  Hayes, 57 Cal. 4th at 629-30 (“[T]he preshooting conduct of the 

officers[] might persuade a jury to find the shooting negligent.”).  Neither party 
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briefed the issue of Browder’s pre-shooting conduct, as neither party was on notice 

that such conduct was at issue in the motion for partial summary judgment. 

The district court failed to acknowledge these distinctions.  Instead, it 

granted summary judgment on Plaintiffs’ negligence and wrongful death claims as 

a matter of course, on the same grounds that it disposed of their excessive force 

claim.  [ER 19:9-14.]  This is legal error, and warrants reversal. 

C. The District Court Had No Power To Grant Summary Judgment 

Sua Sponte Without Providing Notice 

A district court has no authority to grant summary judgment sua sponte 

without first providing the parties with notice and a reasonable time to respond.  

See Fed. R. Civ. P. 56(f) (granting courts the power to grant summary judgment 

independent of a motion only after “giving notice and a reasonable time to 

respond”).  The district court, however, granted summary judgment sua sponte 
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This was legal error: 

“Sua sponte grants of summary judgment are only appropriate if the 
losing party has reasonable notice that the sufficiency of his or her 
claim will be in issue.”  “Reasonable notice implies adequate time to 
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