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inefficiencies in the workplace.8 McKinsey & Company, a global man-
agement consulting firm,9 pointed out that local companies need to
“establish a new corporate culture, away from the authoritarian-style
management [to increase global competitiveness].”10 Jun In-sik,
KCCI’s Chief of corporate culture division, said “‘Even if companies
expand facility investment and recruit talented workers, it’s hard to
reap good accomplishments if the software of corporate management
to combine capital and human resources is outdated . . . .’”11 In KCCI
and McKinsey & Company report, they found that 35% of the disad-
vantage in evaluations and promotions of women were due to a career
gap for childbirth and childcare.12

South Korea had other motives for implementing maternity leave
provisions. As a result, the provisions do not adequately protect wo-
men. South Korea first implemented maternity leave as part of the
Act on Equal Employment in 1987, one year before the 1988 Summer
Olympics in Seoul, Korea.13 South Korea adopted the Act on Equal
Employment in order to gain recognition internationally as a devel-
oped nation and to meet the International Labor Organization (ILO)
standards for minimum levels of “legally acceptable” working condi-
tions.14 South Korea’s Act on Equal Employment states that the pur-
pose of the Act is “to realize gender equality in employment in
accordance with the principle of equality proclaimed in the Constitu-
tion . . . by ensuring equal opportunities and treatment in employ-

8. KCCI & MCKINSEY & CO., REPORT ON THE DIAGNOSIS ON ORGANIZATIONAL HEALTH

AND CORPORATE CULTURE OF K9EALin O
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ment . . . and protecting maternity and promoting female employment
. . . .”15 However, these laws are not fulfilling their intended purpose.16

The laws that South Korea adopted for female employees are too ex-
tensive and the fines for violations are so minimal that there is little
incentive for businesses to comply with the extensive regulations.17

In 2001, the Act on Equal Employment was amended to require
that “all Korean workplaces provide up to one year job-protected paid
leave to employed parents (both mothers and fathers) who wish to
care for a child under one year of age.”18 However, in 2005, approxi-
mately 48% of businesses were in violation of parental leave laws set
out in the Act on Equal Employment,19 which “can be attributed to an
attitude of disregard for laws and reliance on business custom and in-
dustry practices.”20 Article 6 of the Labor Standards Act, which pro-
vides for equal treatment of males and females, states that “No
employer shall discriminate against workers on the basis of gen-
der . . . .”21 Businesses do not have a great incentive to abide by the
laws set out in the Act on Equal Employment because Article 114 of
the Labor Standards Act, which sets out penal provisions, states that
any organization in violation of Article 6 “shall be punished by a fine
not exceeding five million won[,]”22 which is only approximately 4,600
USD.

The South Korea labor laws that set out to provide special protec-
tions for female employees are overreaching and ineffective. South

15. Act on Equal Employment and Support for Work-Family Reconciliation, Act. No. 3989,
Dec. 4, 1987, amended by Act No. 8781, Dec. 21, 2007, art. 1 (S. Kor.).

16. See Lee, supra note 13, at 81 (citing Act on Equal Employment and Support for Work-
Family Reconciliation, Act. No. 3989, Dec. 4, 1987, amended by Act No. 10339, June 4, 2010 &
Act No. 8781, Dec. 21, 2007, art. 7-8 (S. Kor.)) (stating that gender discrimination is illegal but
gender inequality has contributed to gender discrimination in the workplace); Ma, supra note 13,
at 737 (stating that “[Korean] employers have failed to live up to the Korean Constitution and
the LSA’s promises.”).

17. See Ma, supra note 13, at 738.
18. Kyungmin Baek & Erin L. Kelly, Noncompliance with Parental Leave Provisions in Ko-

rea: Extending Constitutional Research to a New Legal Context, 39 L. & SOC. INQUIRY 176, 176
(2014); see Act on Equal Employment and Support for Work-Family Reconciliation, Act. No.
3989, Dec. 4, 1987, amended by Act No. 8781, Dec. 21, 2007, art. 19 (S. Kor.). Currently, the Act
on Equal Employment requires that employers, “grant childcare leave, if a worker asks for leave
to take care of his/her child (including an adopted child) aged 6 and under who is not enrolled
into elementary school.” Id.

19. Baek & Kelly, supra note 18, at 176-77, 179.
20. Lee, supra note 13, at 59 (citing Baek & Kelly, supra note 18, at 177).
21. Geunlogijunbeob [Labor Standards Act], Act No. 5309, Mar. 13, 1997, art. 6 (S. Kor.),

translated in Ministry of Government Legislation online database, http://www.moleg.go.kr/
FileDownload.mo?flSeq=26558.

22. Id. art. 114, amended by Act No. 9038, Mar. 28, 2008.
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Korea should look to the U.S. Family and Medical Leave Act of
199323 and the Pregnancy Discrimination Act of 1978,24 which
amended Title VII of the Civil Rights Act of 1964 to revise its mater-
nity leave laws and increase fines to promote a higher rate of compli-
ance in order to prevent gender-based discrimination in the
workplace.25

II. BACKGROUND

The deeply rooted values in South Korean culture have a large
impact on various aspects of daily life. South Korea culture is largely
based on Confucianism,26 and it is believed that “each individual has
[their] own roles and responsibilities according to [their] identity and
social class.”27  Each person has his or her own “duty and roles to play
and each of the roles has its moral principle to be adhered to accord-
ing to age, gender, job, and education.”28 South Koreans place a great
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Confucianism is deeply rooted in South Korean corporate culture
and is manifested in its management styles.34 South Korea has a tradi-
tional labor market which is based on “long-term employment and
seniority-based wages [making] it costly to take a leave of absence
from work.”35 Most South Korean companies use a top-down manage-
ment structure,36 which means that top management makes decisions,
and that these decisions are handed down the hierarchy for execu-
tion.37 The manager is seen as the “father” of their department, who,
in return for loyalty, looks out for the well-being of his subordinates.38

Employees are protected by their employers, but are not given any
responsibility or freedom to express their opinions.39 As a way of
showing loyalty and respect to their managers, employees are strongly
encouraged not to leave work until their supervisor leaves.40 A recent
study by McKinsey & Company found that “superiors who value
working late consider it a sign of hard-working.”41 To show respect to
their superiors, employees must point out the mistakes of their superi-
ors indirectly in order to not offend them.42

South Korea is a restrained society, as they “do not put much
emphasis on leisure time . . . and feel that indulging themselves is
somewhat wrong.”43 Employees are discouraged from taking vaca-
tions, because it signifies a lack of dedication to the company and loy-
alty to their colleagues.44 Because employees are discouraged from
taking time off from work even for vacations, maternity leave is espe-
cially frowned upon because it requires colleagues to cover for the

34. See Kim & Park, supra note 29 (discussing Confucian values such as loyalty and respect
for elders or authority figures).

35. ANGEL GURRÍA, OECD, A FRAMEWORK FOR GROWTH AND SOCIAL COHESION IN KO-

REA 26 (June 2011).
36. See Korean Culture and Its Influence on Business, supra note 32, at 189 (discussing Ko-

rean management style, which consists of top-down decision making).
37. See Micah Harper, Top-Down vs. Bottom-Up Management Styles, TOURO U. WORLD-

WIDE (Jan. 3, 2015), http://www.tuw.edu/content/business/top-down-bottom-up-management/.
38. See Korean Culture and Its Influence on Business, supra note 32 (discussing the impor-

tance of subordinates being loyal to managers and of managers looking out for their
subordinates).

39. See Kee, supra note 27.
40. See Michael Kocken, Korean Overtime and Why Korea has the Second Longest Working

Hours in the OECD, ASIA OPTIONS (Apr. 23, 2015), http://www.asiaoptions.org/korean-over-
time/.

41. KCCI & MCKINSEY & CO., supra note 8, at 11; see also KIM & JAFFE, supra note 30.
42. See Korean Culture and Its Influence on Business, supra note 32, at 184-85.
43. What About South Korea?, HOFSTEDE INSIGHTS, https://www.hofstede-insights.com/

country/south-korea/ (last visited Feb. 22, 2018).
44. See Kim Bo-eun, Korea: Republic of Workaholics, KOREA TIMES (July 21, 2013, 11:36

AM), http://www.koreatimes.co.kr/www/news/biz/2015/02/328_139616.html.







2018] SOUTH KOREA MATERNITY LEAVE 345

employees are sexist and hinder female employees from advancing in
their careers. The female employment rate was below the OECD av-
erage because mothers who wish to return to work usually end up in
“low paid, part-time, and temporary employment.”62

The special protections prohibit employers from having female
employees perform certain types of jobs, and require employers to
make special exceptions for women for extended periods of time. The
“special protections” afforded to women include: a one-day menstrua-
tion leave each month, restrictions on performing work inside a pit,
and restrictions on work for pregnant females.63 Further, the LSA de-
fines a pregnant woman as “a female in pregnancy [sic] or with less
than one year after childbirth.”64 Taking all the special protections
into consideration, the employers must comply with the restrictions
for “pregnant” females for almost two years65–much longer than the
duration of the actual pregnancy.

The LSA sets forth restrictions for both pregnant and non-preg-
nant women. The LSA states that females shall not be forced to work
between the hours of 10 p.m. and 6 a.m.66 In addition to these exten-
sive regulations, the LSA requires that employers grant pregnant fe-
male workers ninety days of leave before and after childbirth, with at
least forty-five days allocated to the period after childbirth, and sixty
days of pay by the employer.67 Moreover, Article 74 of the LSA pro-
hibits employers from having pregnant female workers work over-
time.68  Because of these extensive regulations for female employees,
approximately 5,000 women are fired each year while on maternity or
parental leave.69 Although some were fired due to their companies’
financial struggles, most of the women were dismissed for “other rea-
sons” that the companies did not specify.70 Many other women return

62. SeeSee
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to the workforce after giving birth only to take on part-time posi-
tions.71 One thing the “special provisions” have in common is the un-
derlying notion that all females require these “protections” and
dismisses the idea that some women may not want or need these pro-
tections, and that they may want to work at a level similar to their
male counterparts.

In order to adequately protect female employees, South Korea
must adopt laws that force employers to change the corporate culture
to discourage discrimination. Deeply rooted Confucian values in the
South Korean Culture inherently encourage discrimination between
male and female employees, so South Korean labor laws should focus
on changing these cultural values in order to promote equality be-
tween male and female employees. South Korea needs to promote
gender equality in the workplace, not only to change the Confucian
ideals in the corporate culture, but also to increase the total labor
force by utilizing the qualified female workforce.

A. South Korean Corporate Culture Encourages Discrimination

South Korean corporate culture encourages discrimination
against women, so laws should be designed to protect female employ-
ees from discrimination. As previously mentioned, late night dinners
and drinks play an important role in the South Korean business cul-
ture.72 The provisions in the LSA prohibiting employers from requir-
ing pregnant females to work late at night encourage employers to
favor hiring males over females.73 Further, employers are prohibited

from having female employees work late up to one year after giving
birth, making employing females costly for the employers.74

There may be other factors that encourage gender discrimination
in the workplace. The discrimination likely takes place because most
fathers do not take paternity leave to care for their children, and as a
result, do not understand the struggles that mothers experience in try-

71. Lee, supra note 13, at 80 (citing OH, supra note 47).
72. See K IM & JAFFE, supra note 30, at 189; South Korean Culture, S. KOR. DOING B US.

GUIDE, http://www.southkorea.doingbusinessguide.co.uk/the-guide/south-korean-culture (last
visited Feb. 5, 2018).

73.OING73
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ing to balance a career and family life.75 Only 2% of the requests for
parental leave were from men, because of “concern that it would have
negative effects on their career and relationships with colleagues.”76

The small percentage of fathers that take paternity leave are labeled
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C. Existing Legislation in South Korea is Ineffective

Although maternity leave provisions in South Korea have been in
place for over thirty years, “less than one out of every five pregnant
female employees takes advantage of family leave.”85 Female employ-
ees’ reasons for not taking family leave include: “fear of disrupting the
workload, . . . guilt for fellow workers, . . . policy inadequacy, and . . .
fear of dismissal or penalties in promotions and salary.”86 Even when
the female employees do take family leave, they often return to the
office to find that their job duties have been “[re]assigned to another
team with inferior responsibilities . . . transferred out of town where
commuting is not feasible . . . [or are bullied] into signing a resignation
form.”87 Women are not encouraged to bring law suits, but if they are
successful in bringing a lawsuit, the damages awarded to the employ-
ees do not adequately compensate the employee for the loss of their
employment.88

IV. U.S. LAW CAN HELP SOUTH KOREA PREVENT GENDER

DISCRIMINATION IN THE WORKPLACE

The United States has a maternity leave provision that is less bur-
densome to employers and has a high rate of compliance. The Family
and Medical Leave Act of 1993, hereinafter FMLA, allows all eligible
employees, men and women, to take twelve workweeks of leave for
“the birth of a child and to care for the new born within one year of
birth.”89 Upon the employee’s return, the employer must restore em-
ployee to the original position or an equivalent position with
equivalent benefits, pay, and other terms of employment.90 If an em-
ployer violates provisions of the FMLA, the employer may have to
pay damages, including wages or other compensation denied to the
employee by the violation, actual monetary loss to the employee as a

85. Lee, supra note 13, at 86 (citing Chulsan Mit Yuga Hyujik Hyunhwang [Status on Care
Leave Participants], STAT. KOREA, http://www.index.go.kr/potal/main/EachDtlPageDetail.do?
idx_cd=1504 (last updated Mar. 15, 2017)).

86. Lee, 
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direct result of the violation, interest on wages or actual monetary
loss, and reasonable attorney’s fees.91

The Equal Employment Opportunity Commission, hereinafter
EEOC, amended Title VII of the Civil Rights Act of 1964 to include
the Pregnancy Discrimination Act of 1978.92 The Pregnancy Discrimi-
nation Act requires an employer “to show that their policies do not
have a disproportionate adverse effect on women, and that their pol-
icy is job related for the position in question and consistent with busi-
ness necessity.”93 According to the EEOC, an “employer can prove a
business necessity by showing that the requirement is ‘necessary to
safe and efficient job performance.’”94 However, the policies can still
be in violation of the EEOC if the employer refuses to adopt a less
discriminatory alternative to satisfy their business needs.95

A. FMLA Requirements and Compliance

The FMLA has a workable standard that employers can adhere
to, which results in a high rate of compliance. Fifty-nine percent of
employees are eligible for leave under the FMLA, and sixteen percent
of the covered and eligible employees took a leave under FMLA in
2012.96 In order to qualify for leave under the FMLA, employees must
have worked for their employer for at least twelve months, logged
1,250 hours of work over the past twelve months, and been employed
with a company that employs at least fifty individuals who live within
a seventy-five mile radius of the company.97 Companies that violate
the regulations set forth under the FMLA may have to pay money
damages including lost wages, interest on lost wages, and reasonable
attorney’s fees.98

91. Id. § 2617(a)(1), (3).
92. See Pregnancy Discrimination Act of 1978, Pub. L. No. 95-555, 92 Stat. 2076 (codified as

amended at 42 U.S.C. §§ 2000e (2016)).
93. Camille Hébert, Disparate Impact and Pregnancy: Title VII’s Other Accommodation Re-

quirement, 24 J. GENDER, SOC. POL’Y & L. 107, 142 (2015). See generally 42 U.S.C. § 2000e-
2(k)(1)(A)(i) (2016).

94. JENNY R. YANG, U.S. EQUAL EMP’T OPPORTUNITY COMM’N, ENFORCEMENT G
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The FMLA further protects employees by prohibiting employers
from “discriminating or retaliating against an employee or prospective
employee for having exercised or attempted to exercise any FMLA
right.”99 According to the U.S. Department of Labor’s key findings
for the Act’s twentieth anniversary, “the [FMLA] codified a simple
and fundamental principle: Workers should not have to choose be-
tween the job they need and the family members they love and who
need their care.”100 The study showed that “employers generally find
it easy to comply with the law, and misuse of the FMLA by workers is
rare.”101

B. Legislative History of Title VII to Protect Women Against
Discrimination

In Muller v. Oregon, decided in 1908, “the Supreme Court upheld
a law restricting the number of hours women could work in laundries
on the theory that the state was justified in acting to protect the ‘ma-
ternal functions’ of women.”102 On its face, these laws “accommo-
dated the domestic and reproductive obligations of women to protect
them from exploitation by employers.”103 The United States Equal
Employment Opportunity Commission issued its first guidelines on
pregnancy discrimination in 1972, due to the pressure from women’s
rights advocates.104 The Court’s decision prior to the enactment of the
Pregnancy Discrimination Act set a precedent that “women were not
entitled to any ‘special’ benefits or treatments based on their preg-
nancy; but neither could employers penalize those women who were
able to work while pregnant,” essentially stating that “a pregnant
worker who could work like a man (or . . . a non-pregnant person),
had the right to continue to do so.”105

FMLA Case?, NOLO, http://www.nolo.com/legal-encyclopedia/what-money-damages-are-availa-
ble-if-you-win-fmla-case.html (last visited Jan. 16, 2018).

99. WAGE & HOUR DIV., U.S. DEP’T OF LABOR, FACT SHEET #77B: PROTECTION FOR INDI-

VIDUALS UNDER THE FMLA (2011), https://www.dol.gov/whd/regs/compliance/whdfs77b.pdf.
100. Family Medical Leave Act Benefits Workers and Their Families, Employers, U.S. DEP’T

LAB. (Feb. 4, 2013), https://www.dol.gov/opa/media/press-451T0tuD013=7.htm1001
1ble teffct tr . proiteve oeffct tr byusnes  orerstions . Tj
/T1_1 1 Tf
0.4.93.0 Td
(FSee id.Tj
/T1_0 1 Tf
0 02069Tw -13.503 T1.425 Td
([102).)-75 (FDeborah L. Brae a& Joanna L. Grossan  )TTJ
0T1_1 1 Tf
0.0541 -w 2..31290 Td
(FUnrotect)d Stex:The Cregnancy Discriminat
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The U.S. amended Title VII of the Civil Rights Act of 1964 to
issue revised guidance addressing issues of pregnancy.106 The EEOC
enacted The Pregnancy Discrimination Act of 1978 to prevent dis-
crimination on the basis of pregnancy, childbirth, or other related
medical conditions.107 Camille Hébert claims that “the disparate im-
pact theory, rather than the disparate treatment theory” likely pro-
moted Title VII’s requirement to accommodate pregnancy.108 “Both
disparate impact and disparate treatment refer to discriminatory prac-
tices . . . . [But] disparate impact occurs when policies, practices, rules
or other systems that appear to be neutral result in a disproportionate
impact on a protected group.”109 Pregnancy-neutral policies cause a
disparate impact to women because of the temporary physical limita-
tions associated with pregnancy and childbirth.110 The Pregnancy Dis-
crimination Act insisted that “employers abandon express rules and
policies that classified on the basis of pregnancy, as well as stereo-
typed ways of thinking about the pregnant women as workers.”111

Prior to the enactment of the Pregnancy Discrimination Act, the
Gilbert Court held that exclusion based on pregnancy was not a dis-
tinction based on gender, even though pregnancy was confined only to
women, because it is “different from the typically covered diseases” as
pregnancy “is often a voluntarily undertaken and desired condi-
tion.”112 Congress enacted the Pregnancy Discrimination Act after the
ruling in Gilbert, showing that Congress intended to disapprove the
Gilbert holding and the notion that discrimination based on pregnancy
is not a form of sex discrimination.113 The Supreme Court held in Cali-
fornia Federal Savings & Loan Ass’n v. Guerra, that the Pregnancy
Discrimination Act was “intended to provide relief to working women

106. See Civil Rights Act of 1964, 42 U.S.C. §§ 2000e-2000e-17 (2016); Pregnancy Discrimi-
nation Act of 1978, Pub. L. No. 95-555, 92 Stat. 2076 (codified as amended at 42 U.S.C. §§ 2000e
(2016)); see also S. REP. NO. 95-331, at 2 (1977).

107. Pregnancy Discrimination Act of 1978, Pub. L. No. 95-555, 92 Stat. 2076 (codified as
amended at 42 U.S.C. §§ 2000e (2016)).

108. Camille Hébert, Disparate Impact and Pregnancy: Title VII’s Other Accommodation Re-
quirement, 24 J. GENDER, SOC. POL’Y & L. 107, 109 (2016).

109. EEO: General: What are Disparate Impact and Disparate Treatment?, SOC’Y FOR HUM.
RES. MGMT106.t.56,pmto-
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and to end discrimination against pregnant workers”114 and to “guar-
antee women the basic right to participate fully and equally in the
workforce, without denying them the fundamental right to full partici-
pation in family life.”115 The Court in Nashville Gas Co. v. Satty held
that:

the employer’s policy of denying accumulated seniority to women
returning from pregnancy leave violated Title VII, because, even
though “neutral in its treatment of male and female employees,” the
employer’s practice imposed a substantial burden on women and
not men with respect to their employment opportunities that had
not been justified by business necessity.116

C. Success of Enactment of Law to End Discrimination Based on
Pregnancy in the United States

Since the enactment of the Pregnancy Discrimination Act, only a
few cases involving pregnancy discrimination claims have reached the
Supreme Court, meaning lower level courts have “taken a relatively
strong reading of the Act.”117 However, this does not mean that preg-
nancy discrimination is no longer present in the U.S. But, the Preg-
nancy Discrimination Act has improved the workplace for women
because there is an increased number of women working outside of
the home since the passage of the Act.118 Although there are still
many cases reported of women being discriminated against in the
workplace and U.S. laws are not perfect in preventing discrimination
in the workplace, there have been significant improvements since the
enactment of the Pregnancy Discrimination Act.

V. CAN A LEGAL TRANSPLANT BE SUCCESSFUL IN SOUTH

KOREA?

South Korea should consider a legal transplant of U.S. maternity
leave laws to change their culture and attitude toward discrimination
based on gender in the workplace. A legal transplant can be deemed
successful when it solves the legal problem for which the transplant

114. Cal. Fed. Sav. & Loan Ass’n v. Guerra, 479 U.S. 272, 285-86 (1987) (citing 123 CONG.
REC. 8,144 (1977)).

115. Guerra, 479 U.S. at 289 (quoting 123 CONG. REC. 29,658 (1977)).
116. Hébert, supra note 108, at 135 (quoting and citing Nashville Gas Co. v. Satty, 434 U.S.

136, 140-43 (1977)).
117. Brake & Grossman, supra note 102, at 67, 77.
118. See Amal Bass, Slow & Uneven Progress: The Pregnancy Discrimination Act at 35, WO-

MEN’S L. PROJECT (Oct. 31, 2013), https://womenslawproject.wordpress.com/2013/10/31/slow-un-
even-progress-the-pregnancy-discrimination-act-at-35/.
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was made.119 Legal transplants may be an excellent option because of
its “utility to the lawmaker: it is easier for the lawmaker to borrow a
law than to create a law.”120  Also, because law “gives expression to
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planted law survived even when it had little relationship to the host
culture.129

A transplant of U.S. Labor Laws would be successful in South
Korea because it is not hostile to western concepts.130 Many universi-
ties in South Korea teach a portion of their undergraduate and gradu-
ate courses in English, with some schools offering nearly a third of
their courses in English.131 South Koreans see speaking English as a
lucrative skill, and have the idea that “the ability to speak English is
worth its weight in gold.”132

There are signs that South Korea’s culture is already becoming
more westernized. The older generation considers South Korea’s
young adults to be more individualistic and westernized, because of
the decline of “jeong.”133 “Jeong” is a term used to describe “feelings
of fondness, caring, bonding, and attachment that develop within in-
terpersonal relationships.”134 One critical aspect of “jeong” is deep
interdependence, and a relationship of mutual give and take.135 The
fact that “jeong” is declining means that South Koreans are less fo-
cused on making sacrifices for their interdependent relationships, and
are focusing more on their individual lives. Individuals now place
more value on “personal happiness” and “work-life balance.”136 Peo-
ple are no longer willing to sacrifice their current happiness for an
uncertain future.137 Since South Korea is showing their openness to
western concepts by incorporating curriculum taught in English and

129. See id. at 1268-71 (illustrating the successful legal transplant in Kazakhstan despite the
new law not having much of a relationship to Kazakhstani culture).

130. See Seong Hwan Cha, Myth and Reality in the Discourse of Confucian Capitalism in
Korea, 43 ASIAN SURV. 485, 488 (2003) (indicating that western influence began on East Asian
countries, including Korea, has been around since the nineteenth century); cf. Nichols, supra
note 120, at 1274 (citing Gianmaria Ajani, By Chance and Prestige: Legal Transplants in Russia
and Eastern Europe, 43 AM. J. COMP. L. 93, 97 n.14 (1995)) (indicating that a factor involved inSee1 Td
(See id.)Tj
/T1_0 1 Tf
( at 1268tudyblNa TDpenness to).MindiIPLOMATture.indi(Jug�9,0 0130.netttps://4.Rdiplomat.com/indi 46,047stern 60.

See5.m
(.)Tj
0.07162 0c65 78 Tw 2.T01 Tm
(SIAN)Tj
0.73 Tw6 0c65 78 Tw 2.UDOR601 TnoteTm
 29 nmaria33jani,92
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being more individualistic, South Korea may be open to more western
concepts, including U.S. maternity leave laws.

B. Korea is Showing Signs of Wanting to Change Their Corporate
Culture

South Korea’s corporate culture is changing, and companies are
starting to adopt western corporate cultures.138 Since South Korea is
receptive to change, it is an opportune time for South Korea to
reevaluate their current maternity leave provisions, and adopt U.S.
maternity leave laws to better balance employer and employee inter-
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environment that fosters open dialogue.”143 Samsung also said they
“will . . . reduce unnecessary overtime and weekend work” to en-
courage “employees to spend time with their families . . . .”144 Sam-
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Campaign to End Discrimination Against Pregnant Workers for two
years prior to the enactment of the Pregnancy Discrimination Act.160

Similar to South Korea, the U.S. previously had special protec-
tions set forth for women that did not actually achieve their desired
result. In 1908, prior to the enactment of the Pregnancy Discrimina-
tion Act, “the Supreme Court upheld a law restricting the number of
hours women could work in laundries on the theory that the state was
justified in acting to protect the ‘maternal functions’ of women.”161

However, the protection was merely a pretext for “preserving better
jobs for men and did not affect all women equally.”162 This only began
to change in the 1970’s “when women’s rights advocates succeeded in
establishing a constitutional right of sex equality and the statutory ban
on sex discrimination in Title VII began to take shape.”163 Similar to
the conditions in the U.S. before the passage and enactment of the
Pregnancy Discrimination Act, the current South Korean laws enacted
to “protect maternal functions of women” may simply be a pretext to
justify the discrimination taking place in the workplace.

South Korea cannot turn a blind eye to the recurring problem of
gender discrimination, as the culture has already started to change.
On August 8, 2016, female employees of Samsung staged the largest
walk out both Samsung and South Korea had ever seen in protest due
to wage discrimination and unequal treatment.164 As one report on
the event indicated, “Nearly 30,000 women discarded their employee
badges on the floor of the main lobby chanting, ‘Together We Are
One, Without Us Nothing!’”165 “Nearly every single female employee
from Samsung HQ . . . vacated the[ir] office,” and fellow female em-
ployees located in global offices expressed their interest in joining the
protest to bring solidarity to this issue of inequality.166 The 30,000 fe-
males voiced their position by making it “clear that they . . . [would]
not return until all female employees’ salaries are matched with their

160. The Pregnancy Discrimination Act, 25 Years Later: Pregnancy Discrimination Persists,
supra note 159.



2018] SOUTH KOREA MATERNITY LEAVE 359

male counterparts and 3 females are added to the Board of Direc-
tors.”167 Due to this protest, the company became nearly inoperable
as Senior Executives left offices and “global offices . . . also . . . [be-
gan] to shut down.”168 Samsung accounts for nearly 25% of the Na-
tion’s GDP, and is a role model for many small businesses.169

This recent strike is one example that the mindsets of female em-
ployees are rapidly changing, and that the Confucian corporate cul-
ture cannot stay for long. This is a clear sign that South Korea must
change their laws to adapt to women’s changing mindsets. South Ko-
rea should take an active role in reevaluating and rewriting the laws to
instill a culture of equality in the workplace.

VI. CONCLUSION

South Korea should adopt United States labor laws, which pro-
vide more workable, far-reaching protections and tougher enforce-
ment to better protect women from discrimination in the workplace.

167. Id.
168. Id.
169. Id.






