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The law protects speech on matters of public interest through the 

common law defamation defences of fair comment and responsible 

communication, and through Ontario’s PPPA motion to dismiss.  Fair 

comment protects statements of opinion that relate to matters of public 

interest if they could be held by anyone given the underlying facts and if 

they were not malicious.28  It is a well-established defamation defence and it 

is not discussed further. 

While fair comment protects opinion, until 2009, there was no defence 

for fair factual statements on matters of public interest.  As a result, unless 

qualified or absolute privilege applied, defendants had to prove the truth of 

factual allegations in order to successfully defend a defamation action.  This 

often proved difficult, even if the statement was, in fact, true.  As the 

Supreme Court of Canada noted in Grant: 

A journalist who has checked sources and is satisfied that a statement is 

substantially true may nevertheless have difficulty proving this in court, 

perhaps years after the event. The practical result of the gap between 

responsible verification and the ability to prove truth in a court of law on 

some date far in the future, is that the defence of justification is often of 

little utility to journalists and those who publish their stories.29 

Although any defendant may have difficulty proving truth years after 

the fact, the law was thought to be especially harsh for journalists.  First, 

journalism raises special evidentiary difficulties in that it sometimes relies 

on sources with whom a journalist has no ongoing relationship or who may 

not be willing to be named.30  A journalist may have good reason to be 

convinced that the source’s information is accurate but cannot prove it years 

later in court, especially if the information came from a confidential source. 

Second, the defence of qualified privilege has tended to be denied to 

journalists.  Qualified privilege protects speech where there is an obligation 

to communicate it and a corresponding duty to receive it.  The privilege is 

lost if communication is broader than to those to whom there was a duty to 

convey it.  Courts tended to hold that there is no duty on journalists to 

communicate to the “world at large,” even on matters of broad public 

interest,31 although even before Grant this was changing.32 

 

 28.  See WIC Radio Ltd. v. Simpson, [2008] 2 S.C.R. 420, para. 28 (Can.). 

 29.  Grant v. Torstar Corp., [2009] 3 S.C.R. 640, para 33 (Can.).  

 30.  See id. para. 34. 

 31.  In Globe and Mail Ltd. v. Boland, [1960] S.C.R. 203, 208 (Can.), the Supreme Court of 

Canada held that journalists have no special duty to convey matters of public interest (in that case, 

a candidate’s fitness for election) to the public and there was therefore no qualified privilege to do 

so.  Id. at 208.  See also Douglas v. Tucker, [1952] 1 S.C.R. 275, 288 (Can.).  Referring to English 

law Weaver et al. note that: “[a]bsolute and qualified privilege-defenses in which truth need not be 
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Given these difficulties, people may choose not to communicate about 

matters of public interest rather than risk liability.  This chilling effect 

applies both to ordinary citizens and to journalists.  The Supreme Court 

acknowledged that: 

[T]o insist on court-established certainty in reporting on matters of public 

interest may have the effect of preventing communication of facts which a 

reasonable person would accept as reliable and which are relevant and 

important to public debate . . . [The need to prove truth] may have a 

chilling effect on what is published.  Information that is reliable and in the 

public’s interest to know may never see the light of day.33 

In Grant, in 2009, the Supreme Court of Canada created a new 

responsible communication defence modeled on the United Kingdom’s 

Reynolds defence.  It has two elements: the publication must be on a matter 

of public interest and publication must have been responsible in the 

circumstances.34  The public interest element uses the same definition of 

public interest that is found in the defence of fair comment.  Public interest 

refers to matters “inviting public attention, or about which the public has 

some substantial concern because it affects the welfare of citizens.”35  As 

Eric Descheemaeker notes (in relation to the Reynolds defence), “public 

interest” is a category that has been around for years and Reynolds does not 

change its meaning.36  The same is true of Grant. 

The second element relates to whether the defendant acted responsibly 

in publishing, given the steps that were taken to verify any allegations.  The 

 

shown traditionally have been narrow and have mainly allowed the media to reproduce official 

documentation rather than to encourage investigative reporting in the interests of free speech.”  

Russell Weaver et al., Defamation Law and Free Speech: Reynolds v. Times Newspapers and the 

English Media, 37 VAND. J. TRANSNAT’L L., 1255, 1271 (2004) 
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(4) A judge shall not dismiss a proceeding under subsection 

(3) if the responding party satisfies the judge that, 

 (a) there are grounds to believe that, 

 (i) the proceeding has substantial merit, and 

(ii) the moving party has no valid defence in the proceeding; and 

(b) the harm likely to be or have been suffered by the responding party 

as a result of the moving party’s expression is sufficiently serious that 

the public interest in permitting the proceeding to continue outweighs 

the public interest in protecting that expression.46 

To summarize, the PPPA provides for proceedings to be dismissed 

where they involve expression on matters of public interest, there are no 

grounds to believe the case has merit, including no defences, and the harm 

to the responding party is serious enough to outweigh the public interest in 

protecting the expression by dismissing the proceeding.  The onus of 

proving that the matter involves expression on a matter of public interest 

falls on the moving party (i.e., the defendant), while the onus of proving 

that there are no grounds to believe the case has merit and that the harm to 

the responding party outweighs the public interest in protecting speech falls 

on the responding party (i.e., the plaintiff).  The underlying action need not 

be a defamation action, so long as it involves a threat to expression on a 

matter of public interest. 

Given that the responsible communication defence and PPPA are quite 

new, I examine how they are being applied to date and whether they seem 

to be achieving their aims. 

III. HOW EFFECTIVE ARE THESE NEW MECHANISMS AT ACHIEVING THEIR 

AIMS? 

A. Responsible Communication 

In the eight years since Grant, there have been 3447 determinations on 

the merits as to whether the responsible communication defence applies.  It 

was made out in only 7/34 (21%) and failed in 27/34 (79%).48  This is 

 

 46.  Courts of Justice Act, R.S.O. 1990, c C.43 (Can. Ont.).  

47
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of the defence to a municipal councillor, the Ontario Court of Appeal 

stated: 

It was in the context of the limited defences available to journalists that 

the Supreme Court accepted the possibility of a chilling effect and 

concluded the extension of further protection was justified on the basis of 

the importance of freedom of expression in public debate.  No such 

limitation constrains a municipal councillor’s defence, however, because 

councillors have long had resort to the defence of qualified privilege.63 

Not all courts agree, however, that the scope of the defence is narrow.  

In Wang v. British Columbia Medical Association the court found, in the 

alternative, that responsible communication applied to a doctor’s report.64  

The scope of the defence was not discussed.  There are other cases in which 

responsible communication was applied to non-journalistic communications 

and, although it did not succeed, this was not because the kind of 

communication fell outside the scope of the defence.65  That said, when the 

scope of the defence is actually discussed, the cases all conclude that it is 

limited to journalism, citizen-journalism, or to publications to the world at 

large. 

I have discussed elsewhere the issue of whether responsible 

communication applies to non-journalism, or to publications that are not to 

the world at large,66 concluding that the defence applies to all kinds of 

communications.  For present purposes, it is enough to note that courts tend 

to interpret the scope of the defence narrowly. 

Even when courts are willing to apply responsible communication to 

non-journalistic publications, they tend to rigidly apply the journalistic 

criteria from Grant in assessing whether publication was responsible in the 

circumstances.  This is despite the Supreme Court warning against a 

“checklist” approach, noting that this was a problem with the Reynolds 

version of the defence.  Rather, Grant stated that the indicia are merely 

illustrative.67 

 

 63.  Gutowski v. Clayton, 2014 ONCA 921, para. 23 (Can. Ont.) 

 64.  See Wang v. British Columbia Med. Assoc., 2013 BCSC 394 (Can. B.C.) (affôd, 2014 

BCCA 162 (Can. B.C.)). 

 65.  E.g., Hunter v. Chandler, 2010 BCSC 729 (Can. B.C.), which involves oral 

conversations. 

 66.
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It is difficult to state how often an inappropriate checklist approach is 

taken to the responsible communication defence because the application of 

each of the criteria to the facts is not necessarily inappropriate.  What is 

usually meant by a “checklist” approach is that all the listed criteria are 

considered and, generally, failure to satisfy one means that the defence fails.  

Applying most or all of the criteria without considering their relevance to 

communicating responsibly in a particular case is also a kind of checklist 

approach.  That is, the criteria are assumed to be relevant, and are discussed 

without stating the relevance of the criterion to communicating responsibly 

in the circumstances. 

The clearest examples relate to the application of the “whether the 

plaintiff’s side of the story was sought and accurately reported” criterion.  It 

has often been said to be especially important to whether communication is 

responsible.68  Failing to seek and report on the plaintiff’s side of the story 

can be fatal to the defence.  For example, in Taseko Mines Limited v. 

Western Canada Wilderness Committee (Taseko), the court stated that: 

“The defence of responsible communication would not apply.  Taseko’s 

side of the story was not reported by the Wilderness Committee or 

Mr. Biggs.”69  The implication is that this criterion is determinative.70  Yet 
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defamatory statement.  There was no public interest in the statement let 

alone in the fact that it was made.74 

It is not clear, however, why many of these things are relevant to 

whether the defendant communicated responsibly.  The Grant urgency 

criterion relates to journalism being a perishable commodity 
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Some courts apply the Grant 
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for-profit community group.89  To the extent that SLAPPs are often thought 

of as being brought by more powerful parties to silence weaker ones, this 

division makes sense.  Corporations are often more powerful than 

individuals and they are well represented among the plaintiffs.  That said, a 

power differential is not required under the PPPA and nor are corporations 

the only powerful entities.90  For example, in two cases the plaintiffs were 

city councillors.91 

In only three of the reported anti-SLAPP cases were a traditional 

journalist or journalism organization the moving party.  Several other cases 

involved journalism, but the parties involved were not journalists.  For 

example, Hughes v. Truyens (unreported) involved comments on a small 

newspaper’s website but the site itself was not sued, nor was its parent 

company, Postmedia.92  Similarly, Thompson v. Cohodes concerned 
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motion to dismiss failed.  In Armstrong, a city councillor sued other 

politicians and a radio station for airing commentary about the councillor’s 

criminal conviction for sexual assault.98  This motion to dismiss also failed. 

In Bondfield, Canada’s leading newspaper was sued. The motion to dismiss 

succeeded, although the judge seemed reluctant to dismiss. 

Although we do not know what percentage of defamation actions is 

brought against journalists generally, there is some reason to think it is in 

the same ballpark as 16% (3/19).99  I had hypothesized that there would be 

relatively few PPPA motions by journalists. I had assumed plaintiffs would 

be less likely to target media companies with SLAPP suits because such 

companies are less likely to be intimidated and less likely to lack the 

resources to defend themselves.  (This may be true of the Globe and Mail, 

but perhaps not of smaller media companies.)  In addition, I reasoned that 

media companies are less likely than non-journalists to defame in the first 

place, given their professional responsibilities.  On the other hand, given the 

PPPA’s focus on expression on matters of public interest, it is perhaps not 

surprising that journalism is well-represented among the PPPA motions to 

dismiss.  Whether they defame less or not, empirical research shows that 

there are now fewer defamation actions brought in relation to journalism 

than non-journalism.100 

4. Costs 

The PPPA contains statutory presumptions with regard to costs.  
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decision on costs.  Of these, the motion failed in 3 and succeeded in 7.  In 

each of the 3 unsuccessful motions, there were no costs awards against the 

unsuccessful defendant.  In each of the 7 cases in which the motion was 

successful and the proceeding was dismissed, costs were awarded to the 

successful defendant on a full indemnity basis.102  In other words, courts are 

adhering to the statutory presumptions, notwithstanding their discretion to 

depart from them. 

5. Statutory Interpretation: Public Interest 

For the purposes of the PPPA, “public interest,” means the same thing 

as it means in other defamation contexts, such as fair comment and 

responsible communication.103  For example, in Levant v. Day (Levant) the 

court stated that in interpreting “public interest” for the purposes of the anti-

L2vant v. Day
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proceeding has merit and there are no valid defences.110  One issue the 

courts have had to address is what “grounds to believe” means.  Does it 

mean mere suspicion? . . . That there is a triable issue? . . . That there are 
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Justice Dunphy also suggests that one should consider the public 

interest in giving people an opportunity to vindicate their reputations, even 

where the harm is minimal.131 

In terms of the public interest in protecting expression, the courts have, 

of course, acknowledged the importance of freedom of expression on 

matters of public interest.132  Then courts tend to consider the public interest 

in the particular kind of expression at issue.  According to one judge, the 

public interest in particular expression itself should not be dissected.  

Rather, the degree to which the expression “cleaves” or “strays” from the 

relevant matter of public interest should be assessed.133  For example, in 

Platnick the expression was framed as “information intended to improve the 

administration of justice,” “finding the correct balance between victims’ 

rights and the public . . . in the accident compensation system” and “the role 
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60-day limit and should not impose too high an evidentiary burden.151  But 

it is not clear whether the 60-day limit is feasible or whether judges can be 

made to dismiss claims based on limited evidence. 

IV. CONCLUSION 

At this early stage of PPPA litigation, there is reason for cautious 

optimism.  Courts are generally applying the legislation in accordance with 

its purposes, despite the discomfort of some judges in dismissing claims.  

“On a fair review of the available decisions, the legislation has been 

interpreted consistent [sic] with the manner in which it was drafted.  It was 

drafted as defendant friendly legislation, and it has been interpreted as 

such.”152 

Costs decisions and application of a broad public interest test are 

particularly in line with legislative intent.  That said, there is reason for 

concern, especially in terms of the time and expense of PPPA motions.  Not 

only is the 60-day limit not being met, but it is often not even close to being 

met.  Another potential reason for concern is judges applying a lower 

threshold on the plaintiff than the PPPA suggests because of concerns about 

dismissing claims.  This goes hand in hand with the complexity issue.  The 

more evidence and argument on a PPPA motion, the more judges will be 

able to justify applying a summary judgment-like standard to PPPA 

motions. 

Given the symposium theme it is also worth noting that journalists 

seem to be using the PPPA mechanism. 

The Ontario Court of Appeal will soon rule in appeals of six of the 

twenty cases decided to date.  The outcome will determine how the PPPA is 

to be interpreted going forward. 

As for the responsible communication defence, appellate court 


