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THE ECONOMICS OF WEAPONIZED 

DEFAMATION LAWSUITS 
 

David J. Acheson  Dr. Ansgar Wohlschlegel.  

INTRODUCTION 

The law of defamation is the principal legal mechanism in both the 

United States and England for protecting the interest in reputation.1  It 

entitles plaintiffs to a remedy, typically money damages, to compensate for 

reputational harm caused by defendants’ publication of false and 

defamatory imputations about them.2 

Strictly speaking, defamation law rarely protects the plaintiff’s 

reputation against a defamatory publication, at least not directly.  In both 

jurisdictions, courts are unlikely to award pre-publication injunctions to 

prevent a defamatory allegation from being made.3  As such, it is more 
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 1.  The word “defamation” refers to a combination of two torts – libel and slander – both of 

which protect plaintiffs’ reputations.  The distinction between the torts lies in the medium of 

used interchangeably: our focus is on publications made by journalists, which will typically be 

classified as libel.   

 2.  A statement is “defamatory” in U.S. law “if it tends so to harm the reputation of another 

as to lower 

RESTATEMENT (SECOND) OF TORTS § 559 (AM. LAW INST. 1977).  The main 

test in English law is similar: a statement is “defamatory” if it “tend[s] to lower the plaintiff in the 

estimation of right-thinking members of society generally.”  Sim v. Stretch [1936] 2 All ER 1237 

(HL) 1240. 

 3.
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interpretation of the obligations imposed on signatory states with respect to 

the right to freedom of expression.20  All of these legal developments or 

reforms shifted the balance of defamation law in their respective 

jurisdictions towards greater protection for freedom of expression, 

necessarily at the expense of protection for the individual interest in 

reputation. 

The chilling effect theory, put simply, asserts that defamation law 

creates sub-optimal incentives.  As such, legal responses to the problem 

have sought to increase incentives to publish speech on matters of public 

interest, and thereby to move defamation law in the direction of more 

optimal incentives.  These legal responses, in other words, “have been 

explicitly motivated by consequential concerns.”21 In deciding Sullivan, for 

example, the Supreme Court “intended . . . to reduce the extent of self-

censorship caused by the common law’s strict liability approach.”22 

But there has been substantial debate over whether the various reform 

options chosen in response to concerns about the chilling effect are actually 

effective in optimizing the incentives created by defamation law.23  In the 

U.S., some commentators have argued that the “actual malice” rule 

developed in Sullivan has had unforeseen negative consequences on press 

freedom.24  Similar criticisms were made of the application by English 

courts of the public interest defence created by the House of Lords in 

Reynolds v Times Newspapers Ltd.25  As David Hollander 
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aspects of American defamation law that remained unchanged on the other 

side of the Atlantic.32  Although those same concerns did later lead to legal 

developments in England as well, the English reforms have been more 

limited than their American counterparts.33  This Part first describes the 

most relevant plaintiff-friendly features of the common law, then outlines 

the responses to the chilling effect problem that have altered that common 

law approach in both the U.S. and England.  The descriptions of the law 

given here are necessarily brief and incomplete; their purpose is to 

contextualize the discussion that follows about the impact of various 

aspects of defamation law on incentives. 

A. The Common Law 

A series of legal presumptions operated in favor of the plaintiff in the 

common law action: the presumptions of malice, falsity, and harm.  These 

presumptions, taken together, illustrate the plaintiff-friendly nature of the 

common law and explain the perception that the law risked imposing an 

unacceptable chill on speech.34 

1. Presumption of Malice 

At common law, outside of occasions of qualified privilege,35 the 

motive or intention of the defendant was not relevant to liability.36  As such, 

defamation was essentially a strict liability tort: the defendant did not need 

to have acted with any degree of fault to be held liable.37  In general, the 

presumption of malice was irrebuttable: it was not a defence to a 

defamation claim for the defendant to prove the absence of fault.38  Even a 

 

 32.  See id. at 333. 

 33.  See id. at 331. 

 34.  Other factors also played a part in generating this perception, including, for example, the 

unpredictability caused by the use of juries in defamation trials and their tendency to make large 

damages awards.  GEOFFREY ROBERTSON & ANDREW NICOL, MEDIA LAW § 3-079, 3-081 (5th 

ed. 2008); Marlene Arnold Nicholson, McLibel: A Case Study in English Defamation Law, 18 

WIS. INT’L L.J. 1, 34 (2000).  The presumptions described here were probably the most important 

features of the common law in this context, and are the most relevant to the discussion in this 

paper. 

 35. 
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requires these plaintiffs to prove their falsity in order to establish liability.68  

As such, the most plaintiff-friendly elements of the common law action are 

now constitutionally prohibited in the majority of U.S. defamation claims. 

C. 
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Although an important development in the law, the Reynolds defence 

was less effective than hoped in addressing the chilling effect.75  As such, 

Parliament repealed the defence in the Defamation Act 2013 and replaced it 

with a more open-textured statutory public interest defence, intended to be 

applied more flexibly in the courts.76  Section 4 of the 2013 Act provides 

that a defendant can avoid liability for defamation by showing that:
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law obviously influences both of these factors, in addition to affecting the 

media’s publication incentives, and therefore the probability of wrongdoing 

being exposed.  As such, a public figure’s expectations as to what might 

follow her wrongdoing will depend in part on the applicable libel laws.  

Although defamation law has no direct effect on wrongdoing incentives, it 

will influence a public figure’s decision whether or not to do wrong – in a 

libel regime that is more protective of reputation, she will be less likely to 

be exposed, and capable of recovering more of her losses in court if she is 

exposed, and therefore will expect to retain more of the benefit obtained 

through her wrongdoing. 

The publication of speech on political subjects has particular social 

benefits, if it is presumed that democratic decisions are improved by the 

public’s access to relevant information, in that it should enable citizens to 

self-govern more effectively.93  Legal reforms that aim to reduce the 

chilling effect are in part motivated by a desire to preserve these benefits.  

The opposite side of this coin is demonstrated by Garoupa’s analysis: where 

the chilling effect of defamation law on political speech is too great, less 

effective or more corrupt officials are allowed to go unchecked, and the 

long-term effectiveness of government may be eroded.  A defamation 

regime that is too restrictive of expression will also be more conducive to 

being weaponized because it will be easier or more effective for public 

figures to leverage libel claims to suppress criticism and thereby to hide or 

facilitate their misconduct.  We will return to discuss the effect of libel laws 

on public figures’ conduct below,94 after discussing in more general terms 

the economics of defamation and the chilling effect. 

B. The Economics of the Chilling Effect 

The following discussion puts the Sullivan Court’s critique of the 

common law of defamation into the language of economics.  Economic 

theory can explain the Court’s perception of the chilling effect problem and 

indicate why it considered the common law to have too great an impact on 

expression.  Our intention is to provide a basis for the discussion of the 

economics literature that follows, much of which assesses the decision in 

Sullivan and related reforms within this conceptual framework. 

Law and economics scholars have sought to explain how different fault 

standards affect potential litigants’ incentives to engage in activities that 
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understand which liability regimes are appropriate to induce socially 

optimal activity levels in given cases.95  Activity levels are socially optimal 

at the highest level of activity at which the actor’s benefit from increasing 

her activity is not outweighed by the social cost of the risk of accidents 

imposed by that additional activity.96  Absent the risk of liability for 

injuring others, actors would increase their activity until continuing to do so 

offered them no benefit, regardless of any risk of injuring others, because 

the cost of those injuries is externalized.97  In general, assuming that courts 

are able to perfectly resolve disputes, a strict liability standard will be 

effective in optimizing activity levels.98  The strict liability standard 

optimizes activity levels because it forces actors to internalize the social 

cost of increasing their activity, by taking into account the risk of injury to 

others in the form of potential liability costs. 

In the context of defamation law, the relevant “activity” decision is the 

defendant’s choice whether to publish a potentially defamatory statement.  

As such, the standard economic analysis would suggest that publication 
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courts makes publishers less certain of their risk of liability in respect of 

potential stories, and thereby contributes to the law’s chilling effect on 

legitimate speech.101 

Secondly, and more peculiar to defamation law, the activity being 

regulatTop– speechp– generates significant positive externalities, to a greater 

extent than other risky activities.  The Consitution provides more protection 

to speech than to other kinds of activity in part because of the perceived 

social benefits it produces.102  These social benefits cannot be fully 

internalized103 by publishers for various reasons: for example, once 

information is in the public domain it is impossible to fully compensate the 

original publisher for its re-use by others.104  This aspect of defamation law 

featured prominently in the analysis of the Sullivan Court.  The Court 

believed that the common law strict liability approach, by forcing 

publishers to internalize the social costs of their activity without their being 

able to internalize its social benefits, would lead to over-deterrence of 

speech.105  As a result, society would lose the benefit of the over-deterred 

speech.106 

This was the essence of the Supreme Court’s reasoning in Sullivan – 

the common law strict liability standard was inappropriate because it did 

not sufficiently account for the social benefit of the defendant’s activity.107  

The Court mandated a more relaxed fault standard to give greater 

 

Wohlschlegel, Environmental Liability Under Uncertain Causation, 28 EUR. J. L. ECONS. 133 

(2009).  The focus of these papers is on standards of proof, rather than fault standards, but the 

basic point holds for the latter. 

 101.  Schauer, supra note 4, at 687-88. 

 102.  N.Y. Times Co. v. Sullivan, 376 U.S. 254, 266, 269, 271 (1964); see also FREDERICK 

SCHAUER, FREE SPEECH: A PHILOSOPHICAL ENQUIRY 7-10 (1982); Daniel A. Farber, Free 

Speech Without Romance: Public Choice and the First Amendment, 105 HARV. L. REV. 554, 563 

(1991) (noting the particular social benefits produced by political speech). 

 103.  That is, publishers cannot recover the value of these externalities by including it in the 

price charged to consumers. 

 104.  See Hollander, supra note 26, at 260; Farber, supra note 102, at 558-59. 

 105.  Bar-Gill & Hamdani, supra note 21, at 2; ROBERT D. COOTER, THE STRATEGIC 

CONSTITUTION 325-27 (2002); Farber, supra note 102, at 568-70.  As noted, our focus in this 

paper is on traditional media publishers – other publishers, such as citizen journalists and 

bloggers, may also be subject to the chilling effect of defamation law, but the effect may not 

operate in precisely the same way.  For example, research in England suggests that internet 

publishers are more likely to abandon stories because of libel law when they have better access to 

legal advice.  Judith Townend, Online Chilling Effects in England and Wales, 3(2) INTERNET 

POLICY REV. 4-5 (2014).  Traditional publishers may be more likely to self-censor because of their 

greater understanding of the legal risks of publication. 

 106.  Bar-Gill & Hamdani, supra note 21, at 2-3. 

 107.  Id. 
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“breathing space”108 to probabilistic statements about public officials, and 

thereby to avoid over-deterring publications that would, if true, provide a 

social benefit. 

C. Verification 
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omission of care incentives from the Sullivan Court’s reasoning: their 

analyses have been concerned with the law’s effect not only on the quantity 

of speech produced, but also on its quality.114 

Alain Sheer and Asghar Zardkoohi investigate the effect of the Sullivan 

ruling on both the incentive to publish and the incentive to invest in 

verification.115  According to their analysis, both strict liability and the 

actual malice standard produce inefficient publication incentives: the 

Sullivan standard “induces too little self-censorship while the common law 

approach induces too much.”116  However, while the strict liability rule 

induces efficient verification of the publications that it does not deter,117 the 

actual malice rule induces less investment in verification than is socially 

optimal.  As such, under that rule, “the probability of truth of those 
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place the burden of proving falsity on plaintiffs incr
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for statements about public officials127 recognized that, to some degree, the 

deterrence of falsehoods was socially beneficial.128  The Sullivan decision 

“contains no analysis of the circumstances under which self-censorship is 

desirable or tolerable,”129 but the Court adopted rules that suggest a strong 

preference for ensuring the quantity of speech over its accuracy. 

The English courts have also recognized this trade-off.  In developing 

the requirements imposed on the media by the Reynolds defence, the Court 

of Appeal reasoned that if standards of responsible journalism were set too 

low, they “would inevitably encourage too great a readiness to publish 
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expected social benefit of publication.134  Manoj Dalvi and James Refalo, 

similarly, focus on the effect of both fault standards and damages on the 

media’s incentives to verify and publish stories.135  Their conclusions 

favour using strict liability, and varying the level of damages according to 

the externalities associated with the publication.136 

But it is difficult to assess the extent of the various positive and 

negative externalities caused by varying the quantity or quality of speech in 

such a way as to actually induce these incentives.137  In general, altering the 

level of damages awarded to successful plaintiffs will affect publication and 

verification incentives in comparable ways to altering fault standards.138  

Higher damages will promote accuracy at the expense of lower publication; 

lower damages will have the opposite effect.139  The difficulty of measuring 

externalities also suggests that the role of economic analysis in resolving a 

straight trade-off between quality and quantity may be fairly limited.140 

III. LITIGATION COSTS 

To this point, we have discussed the economics of defamation law and 

the chilling effect in a general sense, suggesting that reforms to the 

substantive law, such as those adopted in Sullivan and Reynolds, imply a 

trade-off between inducing increased activity and inducing increased 

care.141  Clearly, substantive reforms that are favorable to defendants, as 

well as incentivizing publication generally, should be expected to reduce 

the effectiveness of attempts by public figures to weaponize defamation 

lawsuits against the media.  Publishers will be less concerned about being 

sued if they are more likely to be able to defend the suit successfully.  But 

 

 134.  Id. at 4.  This finding effectively provides support for using the actual malice standard in 

respect of statements on matters of public interest. 

 135.  Dalvi & Refalo, supra note 121, at 87. 

 136.  Id. at 85-87. 

 137.  Hollander, supra note 26, at 270; Passaportis, supra note 128, at 2027, 2031. 

 138.  Hollander, supra note 26, at 273-74. 

 139.  Id. at 273, 275. 

 140.  But see infra Part VI (discussing some possible negative consequences of choosing a 

balance as favorable to speech as that adopted in Sullivan). 

 141.  Our interpretation of “substantive” reform loosely refers to reforms relating to the legal 

tests against which the existence or extent of liability is measured.  We use the term “procedural” 

reform to denote reforms relating to the processes through which the substantive law is applied.  

The distinction is not clearly defined, and there is overlap between the two categories.  See Scott 

M. Matheson, Jr., Procedure in Public Person Defamation Cases: The Impact of the First 

Amendment, 66 TEX. L. REV. 215, 222-25 (1987). 



335 Acheson (Do Not Delete) 5/5/2018  1:37 PM



335 Acheson (Do Not Delete) 5/5/2018  1:37 PM 

2018]   THE ECONOMICS OF WEAPONIZED DEFAMATION  357 
 LAWSUITS   

chilling effect;144 the issue was also highlighted in Parliamentary 

Committees contributing to the debate on statutory reform.145 

Similarly, in the U.S., the attorney David Boies has argued that: “[T]he 

process by which [defendants] get to judgment, even summary judgment, is 

a very large and expensive process . . . that discourages some in the media 

from undertaking stories (or undertaking approaches to stories) they know 

may engender litigation, whether [or not] they believe they can actually win 

that litigation.”146 

Nevertheless, the cost of litigation is an aspect of the law of defamation 

that has to date remained under-theorized in the economics literature.  There 

are, however, two particular contexts in which the high cost of libel 

litigation could have a significant impact on economic analyses of the law.  

The following discussion begins with the impact on costs of substantive 

reforms, such as those adopted in Sullivan and Reynolds, before considering 

the different approaches taken in the U.S. and England to apportioning 

litigation costs between the parties to a lawsuit. 

B. The Impact of Substantive Reforms on Litigation Costs 

Both the Sullivan and Reynolds reforms primarily altered substantive 

components of defamation law.147  That is, their main effect was to reduce 

the likelihood that courts would resolve certain categories of defamation 

claims in favor of the plaintiff by changing the legal tests applied to the 

determination of liability.  The economic rationale for this kind of 
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publish.148  If the expected cost of liability consists of the likely cost of a 

finding of liability (including litigation costs and damages awards) 

multiplied by the probability of such a finding, then reforms that reduce that 

probability will reduce publish
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arguments as to how that evidence should be interpreted in light of the 

relevant legal standard of fault. 

In addition to directly increasing legal costs by increasing the 

complexity of defamation litigation, the focus on defendants’ conduct may 

also impose additional costs on media defendants through plaintiffs using 

the discovery process to gather evidence relating to the publication 

decision.  For example, publishers may not want the courts, plaintiffs, or the 

public to scrutinize their newsgathering processes too closely;155 or the time 

and labor of journalists and editors may be lost while they are engaging in 

the discovery process, imposing opportunity costs.156 

The Supreme Court has acknowledged these side effects of its Sullivan 

decision.  In Herbert v. Lando, the Court noted that “New York Times and 

its progeny made it essential to proving liability that the plaintiff focus on 
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likelihood of success was unpredictable.162  Trial courts were criticized for 
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allocation of the burden of proof with respect to the veracity of defamatory 

statements, but the insight that sources will be more reluctant to come 

forward with information where the libel regime makes them more likely to 

believe that they will be identified in court is also pertinent here.  Clearly, 

discouraging sources from revealing true information is undesirable in that 

it prevents the public from being informed about important stories.173  If the 

reforms adopted to prevent publishers from self-censoring public interest 

stories increase the scrutiny given to the sources of such stories, they may 

risk chilling the flow of information before it even reaches the press.  In 

Jameel, the trial court’s rejection of the public interest defence was based in 

part on concerns about the veracity of the defendant’s claim to have had a 

number of sources, whose identities it would not reveal, corroborating its 

allegations against the plaintiff.174  It would not be surprising if the pivotal 

importance placed on anonymous sources in cases like this, such that 

revealing the identity of a source could allow a defendant to avoid the huge 

costs of liability, made potential sources more wary of revealing defamatory 

information to the press.175 

Reforms to the substantive law of defamation clearly have the potential 

to affect the cost of litigation.  When assessing a given reform proposal that 

seeks to address the chilling effect of defamation law by reducing the 

probability with which defendants will be held liable in court, its likely 

impact on costs should be borne in mind.  If the mechanism through which 

the reform operates makes the process of avoiding liability significantly 

more expensive or onerous for defendants, then the goal of reducing the 

chilling effect may be undermined.  Even if a publisher is less likely to be 

liable for damages, increasing the expense of successfully defending a 

defamation suit may reduce, neutralize, or even counteract the benefit of the 

decreased probability of a finding of liability.176
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neutralize the chilling effect of defamation on the U.S. press.177  If Sullivan 

has in fact been broadly successful in this respect, the most likely reason is 

that it reduces plaintiffs’ chances of recovery sufficiently to outweigh, on 

average, the increase in litigation costs and damages awards that came with 

it.  As such, despite these unwanted side effects, journalists’ expected 

litigation costs with respect to any given publication are still lower than 

they would have been under the pre-existing law.  This approach, as noted 

above, has its attendant disadvantages, in terms of the very low protection 

for reputation and decreased accuracy of publications.178  And, as will be 

seen in the following section, the financial threat of defamation suits against 

the media has not been entirely removed by the Sullivan doctrine.179 

If libel reforms, even those favoring defendants, make the successful 

defence of a defamation lawsuit sufficiently costly for publishers, then they 

present an opportunity for public figures to weaponize claims against the 

media.  This is obviously undesirable, as David Boies has argued: “A 

situation in which well-heeled corporate, political or social interests can 

discourage reporting adverse to their interests or agenda, not by the threat of 

successful litigation but by the threat of imposing enormous costs even if 

the defendant ultimately prevails, should and does raise fundamental 

concerns.”180 

This is the subject to which we now turn our attention. 

C. Allocation of Litigation Costs 

It has been suggested above that substantive reform to defamation law 

implies a trade-off between increasing publishers’ activity and care 
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David Hollander analyses the effects of three different legal reform 

mechanisms on publication incentives and accuracy of reporting: fault 

standards, damage awards, and the apportionment of liability for litigation 

costs.182  He argues that using either of the first two of these options to 

increase publication incentives will induce undesirably low care incentives 

as a side effect, but sees litigation costs as a promising area for reforms that 

might avoid this trade-off between activity and care incentives.183 

Given the substantial impact that litigation costs can have on the 
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lawsuits brought by others and pursuing them aggressively in a way that 

imposes huge litigation (and, potentially, liability) costs on publishers.203  

To date, the most high profile example of this kind of litigation is Bollea v. 

Gawker,204 in which a lawsuit brought by former wrestler Hulk Hogan 

against the media company Gawker Media was secretly funded by 

billionaire Peter Thiel, who was motivated by a desire to seek revenge 

against Gawker for having revealed that he was gay several years before.205  

The litigation eventually ended with the jury awarding the plaintiff damages 

of $140m and, as a result, Gawker was forced to declare bankruptcy.206 

Lili Levi argues that “Clandestine third-party litigation funding in 

media cases is likely to enhance the chilling effect of lawsuits against the 

press.”207  Similarly, Nicole Chipi points out that, in the context of third-

party litigation funding, the higher costs imposed by the American rule on 

successful defamation defendants mean that the cost of being subject to 

even meritless suits causes a chilling effect on reporting.208  As such, third-

party litigation funders intent on harassing media organizations or causing 

them financial difficulties can succeed in those aims without even needing 

to identify a plaintiff with a significant probability of prevailing.  Instead, 

they can employ a “death by a thousand cuts” litigation strategy, 

weaponizing a large number of meritless claims against a particular 

publisher.209  Even if the publisher successfully defends every claim, the 

costs of such repeated litigation could be crippling. 

The English press at present have separate concerns related to litigation 

costs in civil suits brought in respect of their reporting.  In 2013, Parliament 

enacted legislation that would make significant changes to the normal cost-

shifting rules applicable in English civil litigation, which were to operate in 

most civil claims brought against press defendants,210 as part of its response 

to the Leveson Inquiry into the unethical practices of some sections of the 

 

 203.  See id.  

 204.  Bollea v. Gawker Media, LLC, No. 522012CA012447, 2016 WL 4073660 (Fla. Cir. Ct. 

June 8, 2016); see Levi, supra note 197, at 771-72. 

 205.  See Levi, supra note 197, at 769-79. 

 206.  Paul Farhi, Gawker Files for Chapter 11 Bankruptcy Protection, WASH. POST (June 10, 

2016), https://www.washingtonpost.com/lifestyle/style/gawker-files-for-chapter-11-bankruptcy-

protection/2016/06/10/45ef7420-2f2e-11e6-9b37-42985f6a265c_story.html?utm_term=.566ee 

3b8aedb. 

 207.  Levi, supra note 197, at 784-85. 

 208.  Nicole K. Chipi, Note, Eat Your Vitamins and Say Your Prayers: Bollea v. Gawker, 

Revenge Litigation Funding, and the Fate of the Fourth Estate, 72 U. MIAMI L. REV. 
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strategies.220  
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litigation by those plaintiffs who . . . have substantial non-award interests at 

stake,”227 including by public officials. 

This is not to say that the Sullivan doctrine does not deter some public 

officials from filing defamation suits.  But the counter-intuitive implication 

of Cass’s analysis is that the reduced likelihood of success for plaintiffs at 

trial will have a smaller deterrent effect on the number of lawsuits brought 

by public officials than on the number brought by other plaintiffs, despite 

the potential abuse of libel laws by public officials having particularly 

concerned the Sullivan Court. 

B. Repeated Litigation Games 

The existing economics literature on defamation law shares a 

significant feature with the majority of law and economics scholarship on 
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claims, brought in part to deter future publications about the plaintiff’s 

conduct, could be considered to be a kind of weaponized defamation 

lawsuit. 

The notion of an incentive to appear litigious driving public figures to 

file negative-value defamation suits against media defendants fits with a 

range of anecdotal evidence, as well as with intuition.  Evidence from 

England, pre-dating the 2013 reforms, suggested that some publishers based 

their editorial decisions partly on the perceived litigiousness of the subjects 

of stories, being aware of “individuals or groups or kinds of material where 

they or their newspaper ‘had to be extra careful.’”240  
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[O]rganizations like Synanon or the Church of Scientology which have, as 

a matter of deliberate policy, brought lawsuits to deter serious criticism. 

They won few, if any, actual judgments, but they also knew that people 

did not like to be sued, and once they made it clear that they were going to 

sue people that criticized them, there were going to be fewer people that 

criticized them.255 

There is no systematic evidence that the propensity of a given public 

figure to sue in defamation has an effect on the media’s publication 

decisions.  But both intuition and a reasonable amount of anecdotal 

evidence support the idea that plaintiff litigiousness is potentially important 

and that developing a reputation for being litigious could be of sufficient 

value to a public figure to incentivize the filing of negative value lawsuits 

against the media. 

C. Implications of the Litigiousness Incentive 

Analysis of the litigation model described above provides support for 

many of the insights generated by previous economic analyses of 

defamation law.  It also suggests that some of the incentive effects 

discussed above may be intensified when libel litigation is recognized as 

involving repeated interactions rather than one-off disputes. 

Firstly, and most simply, the incentive to appear litigious on which our 

model focuses, which arises from the repeating nature of libel litigation, 

aggravates the general chilling effect of defamation law.  Journalists’ 

anticipation of the litigation incentives of public figures, even those for 

whom a lawsuit has a negative financial value, leads them not to publish 

stories that they otherwise would. 

The litigiousness incentive also affects public figures’ wrongdoing 
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to appear litigious will induce more wrongdoing from public figures, as 

they anticipate being better able to hide that wrongdoing from the public. 

Robert Maxwell, who was discussed above,257 provides a concrete 

example that illustrates how a reputation for litigiousness could be used to 

hide significant wrongdoing from the public.  Vick and Macpherson note 

that Maxwell’s “staggering financial improprieties went largely unreported 

until after his death” and suggest that his “misdeeds would have been 

exposed earlier but for the reluctance of the British press to make 

allegations against him.”258  Maxwell’s weaponization of libel laws allowed 

him to continue to reap the benefits of his wrongdoing by decreasing his 

risk of being exposed by the media. 

It should be noted that, while these lawsuits could be weaponized to 

deter the exposure of a public figure’s future wrongdoing, they are not 

necessarily abusive or undesirable.  The litigiousness incentive increases as 

the costs imposed on publishers by being sued become less dependent on 

the truth of their statements.  In these circumstances, the probability of 
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from being filed by plaintiffs with other motivations.  Those other 

motivations need not necessarily be undesirable, but could include 

plaintiffs’ hopes of suppressing legitimate criticism of their conduct in the 

future. 

The litigiousness incentive is driven by the media’s anticipation of the 

cost of being sued and so will be more extreme when defendants’ litigation 

costs are high.  The preceding analysis suggests that the American costs 

rule can facilitate weaponized lawsuits against the media:260 when 

“defendants must bear their costs even if they win, libel litigation is an 

effective tool to harass the press.”261  Our model suggests that the rule also 

aggravates the litigiousness incentive specifically because, by allowing 

plaintiffs to impose substantial costs on publishers through both meritorious 

and nonmeritorious claims, the probability of being sued over a statement 

assumes greater importance to the publication decision than the likely 

outcome of the lawsuit. To the extent that the outcome of litigation is 

determined by the veracity of the statement
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place.269  Given that the lower costs for successful defendants under the 

English rule are offset by the higher costs imposed on unsuccessful 

defendants, the chilling effect of uncertainty as to the outcome of potential 

litigation may be aggravated by the increased financial risk of erroneous 

judgments against publishers. 

V. CONCLUSION 

The chilling effect that defamation law has on legitimate expression 

has been recognized as a problem in a range of jurisdictions.  The imperfect 

ability of the legal process to distinguish true statements from falsehoods 

leads to publishers being uncertain of their potential liability costs, even in 

respect of statements that are probably true.  This risk of the erroneous 

imposition of legal costs for the publication of true statements induces 

lower incentives to publish than would be socially optimal, particularly 

where those statements are on subjects of public interest.  As well as 

inducing a general over-cautiousness from publishers, this uncertainty can 

also be leveraged by public figures who can effectively chill valid criticism 

of their conduct through the threat of a lawsuit. 

Most of the legal reforms introduced in response to this problem have 

altered the substantive law, increasing incentives to publish by making 

defendants less likely to be held liable for publishing probabilistic 

statements that turn out to be false, or that cannot be shown to be true in 

court.  These reforms, however, are likely to come at the expense of 

decreased incentives to verify statements before publication.  In other 

words, they are likely to increase the quantity of publications at the expense 

of the quality of public discourse. 

Reforms that focus on defendants’ substantive chances of success can 

also be criticized for failing to sufficiently acknowledge the impact of 

litigation costs, as opposed to the cost of liability alone.  Where reforms that 

make defendants more likely to prevail at trial also make the costs of 

defence more expensive, they may undermine their own effectiveness in 

mitigating the chilling effect. 

It has been suggested that changing the rules determining the allocation 

of litigation costs between parties to a lawsuit might avoid the trade-off 

between publication and verification incentives that is implicated by 

substantive reforms.  This approach should work to some extent, but the 

effectiveness of English-style cost-shifting measures is limited by the same 
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protecting expression in defamation law is to safeguard the media’s 

watchdog role by preventing public figures from weaponizing the law in 

order to hide their misconduct.  But if reforms protecting expression 

contribute to a decline in public trust of the media as described above, then 

the reputational penalty suffered by public figures whose wrongdoing is 

exposed by the media will be less severe, because fewer people will believe 

the allegations.  As such, the possibility of exposure will provide less of a 

disincentive for the public figure to do wrong.  Reducing the chilling effect 

on publication, if it comes too much at the expense of accuracy, may in the 

long term increase public figures’ wrongdoing incentives. 

Michael Passaportis frames this argument differently, focusing on the 

role of reputation in maintaining community norms.277  He argues that 

social norms which are policed by reputational incentives require an 

effective mechanism for identifying norm-breakers; the mechanism that 

communities most often use is gossip.278  False rumors make that 

mechanism less effective by reducing the reliability of accusations against 

community members.279  In doing so, they reduce the probability or extent 

of reputational harm that can be expected to result from breaking a norm 

and so erode the incentive to abide by the norm.280  Although framed 

differently, this is effectively the same argument as tentatively advanced 

above.  Putting the argument in less abstract terms, public figures only need 

to be concerned about news coverage that the public will actually believe.  

If the incentives induced by libel laws lead people to put less trust in the 

media’s reporting, then public figures have less to fear from their 

misconduct being exposed. 

It is likely that mechanisms other than reforms to defamation law will 

be better suited to addressing the problem of fake news, given that the 

phenomenon is not limited to statements capable of attracting liability in 

defamation.  We offer no analysis of the potential effectiveness of any 

particular mechanisms.  The intention of the above discussion is simply to 

provoke consideration of the ways in which these two topics may be linked 

and to suggest that, when designing defamation reforms with the intention 

of addressing the weaponization of libel litigation, or the chilling effect 

more generally, it would be prudent to bear in mind the potential longer-

term ramifications of those reforms.  The structure of defamation law 

 

charges, these critics may not retain the credibility necessary to perform their checking function 

effectively.”) 

 277.  Passaportis, supra note 128, at 1986-87. 

 278.  Id. at 1994-95. 

 279.  Id. at 1997. 

 280.  See id. at 1994

-95.
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clearly has significant consequences on the nature of public discourse, and 

it is worth recognizing that some of those consequences may be 

unpredictable, counter-intuitive, or dysfunctional in the long term. 

 




