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REASONABLY ACCOMMODATING 

EMPLOYEES WITH MENTAL HEALTH 

CONDITIONS BY PUTTING THEM 

BACK TO WORK 
 

I.  INTRODUCTION 

Pat was a model employee.1  He always received outstanding marks on 

his annual evaluations, and he was promoted three times during his fifteen 

years on the job.  In early January, Pat called in sick for the first time in years.  

This was the first of many missed days of work for Pat in January, followed 

by more in February, and more in March. 

Pat had no excuse.  So, he falsified doctors’ notes that claimed his 

absences from work were related to his physical health, leading his employer 

to believe he had a heart condition, a rare blood disease, and chronic arthritis.  

Each time Pat missed consecutive days of work, he would conjure up a new 

note from another fictitious doctor. 

The reality was that Pat was not physically ill at all; he was mentally ill.  

In April, Pat’s doctor diagnosed him with bipolar disorder and anxiety 

disorder.  Pat had frequently missed work because on some days, he had been 

awake for seventy-two hours 



http://www.eeoc.gov/eeoc/






423 FIERRO (DO NOT DELETE) 4/28/2017  3:15 PM 

2017] REASONABLY ACCOMMODATING EMPLOYEES

http://www.ada.gov/ada_title_I.htm
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https://www.nami.org/Learn-More/Mental-Health-Conditions
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http://www.latimes.com/business/money/la-fi-mo-employee-engagement-gallup-poll-20130617,0,5878658.story
https://cpr.bu.edu/resources/reasonable-accommodations/what-is-psychiatric-disability-and-mental-illness
https://cpr.bu.edu/resources/reasonable-accommodations/what-is-psychiatric-disability-and-mental-illness
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During the employment stage, employees may request reasonable 

accommodations at any time.77  An employee does not need to explicitly state 

that an accommodation is needed.78  The employer has a duty to 

accommodate if the employee has conveyed information sufficient to put the 

employer on notice of the need for accommodation.79  Accommodations must 

be decided by employers on a case-by-case basis; therefore, there is no 

exhaustive list of possible reasonable accommodations.80  However, 

accommodations are not reasonable if they compromise the standards of 

performance of the job or eliminate essential functions of the job.81 

The EEOC “clearly states that disabilities are not an excuse for 

misconduct.”82  “Thus, an employer may discipline a mentally disabled 

individual for violating a workplace conduct standard, even if the misconduct 

was a result of the disability, as long as the standard is job related and 

consistent with business necessity.”83  In addition, the EEOC states that 

because accommodations are prospective, employers are not required to 

excuse past misconduct resulting from a disability when the employer was 

unaware of the need for accommodations.84  As a result, if an employee is 

terminated for violating a company policy and claims the violation was the 

result of a disability that needs an accommodation, the employer is not 

required to rescind the discharge because the individual is no longer a 

“qualified individual with a disability.”85 

Because the United States Supreme Court has not decided a case that 

lays the framework for lower courts to follow in cases where mentally 

disabled employees claim to have been wrongfully terminated for past 

misconduct caused by their disability, most courts and litigants look to the 

EEOC’s guidelines for guidance.86  “Although the EEOC’s opinions are not 

binding on courts, the EEOC is considered to have ‘a body of experience and 

 

 77.  Delikat & Meltzer, supra note 66, at 73. 

 78.  Id.  

 79.  Id. 

 80.  The EEOC lists several common mental disability accommodations, including: time off, 

either as a leave of absence, partial absences, or part-time scheduling; adjusting an employee’s 

regular work hours; physical changes in the workplace, such as soundproofing or visual barriers; 

modification of workplace policies; adjusting supervisory methods, such as the level of supervision 

or structure; providing a job coach or allowing a job coach to accompany the employee to work; or 

employee reassignment.  Id. at 73-75. 

 81.  Id. at 75. 

 82.  Id. 

 83.  Id. 

 84.  Id. at 75-76. 

 85.  Id.  

 86.  See infra Part III.A. 
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A. Egregiousness of the Conduct 

Whether the conduct resulting in the termination is egregious125 or 

amounts to a crime of moral turpitude126 is the first and most important factor 

to consider.127 

By taking egregiousness of conduct into account, this factor mirrors the 

well-established practice of progressive discipline.128  In general, when 

employees fail to perform their job in a satisfactory manner, the employer 

uses some form of progressive discipline to correct the employee’s 

deficiencies.129 Progressive discipline is a disciplinary system that provides a 

range of responses to employee performance or conduct problems.130  The 

response ranges from mild to severe, depending on the nature and frequency 

of the problem.131  For lesser offenses, a verbal counseling or written warning 

would be used; whereas, a more serious offense may result in suspension or 

immediate termination.132 

When the misconduct merely amounts to a routine indiscretion, such as: 

excessive absenteeism, tardiness, insubordination, or poor performance, this 

factor will weigh in favor of the employee.  However, when the misconduct 

is egregious or fa

http://www.merriam-webster.com/dictionary/egregious
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If an anesthesiologist with anxiety disorder had insomnia133 and was 

frequently falling asleep on the job, the employee’s conduct would be placing 

patients in harm’s way.  In addition, the employer would bare an undue 

burden in any situation where an employee is unable to perform their work 

without the assistance of someone else, ensuring they would not fall asleep 

on the job or be too tired to complete tasks accurately.  However, evaluating 

this factor would become increasingly difficult in situations where a delivery 

driver falls asleep at the wheel for the first time, or a crane operator falls 

asleep for the first time while moving an 8,000-pound container.  Although 

these actions understandably place people in harm’s way, the court may 

consider them excusable if the employee is unaware of the disability, and the 

conduct is occurring for the first time. 

Under a different scenario, if an employee makes violent threats against 

a co-worker, this conduct is considered so egregious that this factor alone 

will be enough to find in favor of the employer.  Whereas, if an employee 

violates an anti-grazing policy134 or an employee is frequently tardy for 

work,135 this factor would weigh heavily in favor of the employee because 

this conduct does not rise to the level of egregious misconduct, nor would it 

place an undue burden on the employer to accommodate the employee. 

As a practical matter, no court, agency, or arbitrator will be expected to 

put back to work an employee, who shoots his or her supervisor or threatens 
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employer’s attention.  Additionally, Pat waited two months after his 

diagnosis to inform his employer, which was not timely. 

When balancing these three factors, Pat could possibly win his case 


