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including military trials titled as courts-martial.6  Neither the Manual, nor this 

article, equates liability with a finding of guilt.7  
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world.37  At present, the military is structured into nine combatant commands, 

which are categorized as either “geographic” or “functional.”38  Although 

constitutional and statutory constraints on this authority exist, in no direct 

language does the Constitution place limits on the Commander in Chief’s 

authority to command forces.  There are, however, indirect limits.  For 

instance, Article I leaves to Congress the authority to declare war39 as well as 

the authority to 
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speech in order to effectuate a disciplined force.53  Underlying this authority 

is that it has been enabled by Congress through the passage of specific 

statutes, though such an authority clearly predates the Constitution.  In 1998, 

in 
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Youngstown Sheet and Tube Co. v. Sawyer,58 indirectly but significantly 

created a strengthened command authority through the aforementioned non-

justiciable political question doctrine. For instance, in Holztman v. 

Schlesinger,59 the Court determined that even though a congresswoman was 

among the appellants contesting the United States aerial assault in Cambodia 

and Laos, and even though Congress had refused to appropriate monies for 

military operations in either of the two countries, the federal judiciary would 

not intervene against the executive branch.60  Although Justices William O. 

Douglas and Potter Stewart tried to enable the judiciary to determine whether 

the United States’ involvement in Vietnam was constitutional or 

unconstitutional, the other justices refused to consider the question at all.61  

During the Vietnam Conflict, neither the Court nor the lesser judiciary was 

willing to directly address whether the use of conscripted citizens in the 

conflict was of a constitutional magnitude.62  Even the use of military 

intelligence to surveil United States citizens was determined to be outside of 

the jurisdiction of the federal courts.63 And specified questions such as 

whether a presidential order to place naval mines in harbors in North Vietnam 

likewise were deemed to be out of the judiciary’s reach.64 
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authority in terms of issuing orders to subordinate commands.  In 1895, 

William Winthrop, a scholar and military officer who gained the sobriquet 

“the Blackstone of Military Law,” penned that the president has the authority 

to issue direct orders as well as regulations to the nation’s forces.76  Yet, in 

1867, Congress issued an act requiring the president to submit orders through 

a chain of command, thereby prohibiting an ability to directly command 

forces in the field.77  It may remain an open question as to whether this law 

is enforceable or can withstand constitutional scrutiny. 

While the UCMJ incorporates due process rights for service members, it 

enforces the doctrine of command responsibility in a myriad of ways, and 

only a few of these are noted herein.  For instance, the UCMJ prohibits 
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criminal offense enumerated as Article 92 and titled “failure to obey a lawful 

order or regulation.”80  While it is true that persons subject to the UCMJ have 

a duty to resist unlawful orders, both the UCMJ and corresponding case law 

inform such persons that orders are presumed to be lawful.81  Congress also 

enabled the Secretary of Defense and the departmental secretaries to issue 

regulations to departmental personnel, and the service secretaries had the 

authority to delegate through the various echelons of military command, the 

authority to issue further regulations.82  As previously noted, failures to 

follow regulations can also result in criminal liability for persons subject to 

the UCMJ.83 

The president, even while serving in the capacity as commander in chief, 

is not amenable to the UCMJ’s jurisdiction.  Additionally, neither the 

secretary of defense nor the service secretaries can be subject to courts-

martial.84  Yet, the president, as well as the civilian personnel noted above, 

possess the power of a general court martial convening authority.85  That is, 

each can order a court-martial (or other military trial) to be held against a 

service-member or other person subject to the military law.86  This authority, 

at a minimum, places a duty on the president, secretary of defense, and 

service-secretaries, in light of the Manual, to not only prosecute persons for 

committing war crimes, it also, places a duty to affirmatively prevent such 

crimes from occurring.87 

There should be no question as to whether a failure to ensure that service-

members and civilians accompanying comply with the laws of war 

enforceable against a sitting president or the civilian leadership of the 

 

 80.   

Any person subject to this chapter who— 

(1) violates or fails to obey any lawful general order or regulation;  

(2) having knowledge of any other lawful order issued by a member of the armed forces, which 
it is his duty to obey, fails to obey the order; or  

(3) is derelict in the performance of his duties;  

shall be punished as a court-martial may direct. 

10 U.S.C. § 892 (2012). 

 81.  See, e.g., 10 U.S.C. § 890 (2012) (“(i) Inference of lawfulness. An order requiring the 

performance of a military duty or act may be inferred to be lawful and it is disobeyed at the peril of 

the subordinate. This inference does not apply to a patently illegal order, such as one that directs the 

commission of a crime. (ii) Determination of lawfulness. The lawfulness of an order is a question 

of law to be determined by the military judge.”). 

 82.  See, e.g., United States v. Romano, 45 M.J. 269 (C.A.A.F. 1990). 

 83.  10 U.S.C. § 892 (2012). 

 84.  See 10 U.S.C. § 802 (2012). 

 85.  10 U.S.C. § 822 (2012). 

 86.  Id.  In terms of military trials (commissions) over non-uniformed combatants, see 10 

U.S.C. § 948h (2012). 

 87.  U.S. CONST. art. II, § 3, cl. 1. 
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military to the same degree that enforceability applies against military 

officers.  The president is subject to impeachment for violating various 

provisions in U.S. law that are applicable to all civilians such as “crimes 

against the law of nations,”88 or more specific offenses such as the Torture 

Victims Prevention Act of 1991.89  Given that the Constitution requires the 

president to faithfully execute the nation’s laws, it must be assumed that this 

provision covers all laws. 

Impeachment processes begin the House of Representatives, and then 

transition into the Senate.90  Constitutionally, a single member of the House 

may initiate an impeachment vote against a president, vice president, or 

executive officer whose position occurred as a result of the Senate 
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II. FUTURE OPERATIONS AND COMMAND AUTHORITY 

Although there is a possibility that in the coming decades the United 

States will participate in an array of conflict arenas, two areas important to 

consider are operations in which the United States personnel assist in the 

training and joint operations with indigenous forces and cyber operations.  In 

regards to cyber operations, there is, of course, a difference between state 
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systems alleged to be used, in part, for the enrichment of fissile material 
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U.S. forces to affirmatively stop such actions from occurring does implicate 

the law of war.  Given the president’s expansive authority over the nation’s 

forces, the issuance of orders through the Department of Defense to theatre 

commanders is not only a reasonable use of authority, it appears to be 

necessary.  As noted earlier, in addition to the issuance of orders, the 

president is empowered to craft offenses under Article 134.  In regard to the 

oversight of “allied forces,” no specific offense has been issued regarding a 

duty to prevent abuses to non-combatants by “allied” forces.  The Secretary 

of Defense possesses the authority to issue an order requiring United States 

personnel to protect the lives and health of local nationals.109  And such an 

order would minimize allegations that United States forces aided or abetted 

crimes. 

While it is true that the law of war might not apply to indigenous forces, 




