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brought suit to terminate the initial assignment made in 1938.12 Com-
plying with the statute, Siegel’s heirs properly served notice of termi-
nation on Warner Brothers Entertainment (“Warner Brothers”) in
1997.13 However, litigation eventually ensued in 2004.14

While Siegel’s heirs successfully terminated the 1938 assignment
after four years of litigation, the result was only a partial victory.15 The
heirs recovered only the rights and interests to Superman within the
United States,16 but any of the rights or interests acquired by DC
Comics, or later Warner Brothers, by exploitation in foreign nations
were left undisturbed, as they are governed by each nation’s own cop-
yright law.17 Therefore, Warner Brothers was not obligated to return
its exploitation rights in territories outside of the U.S.18

This limitation of termination rights under U.S. copyright law is a
frustration shared by many authors. In today’s global market, the ex-
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to Authors and Inventors the exclusive Right to their respective Writ-
ings and Discoveries.”25 This single sentence is the foundation of U.S.
copyright law, from which all subsequent law is derived.

The Founding Fathers could never have fathomed today’s global
market, but wisely authorized Congress to amend the law as authors’
needs developed.26 U.S. copyright law has been amended numerous
times since its inception in the Constitution,27 each time addressing
newer needs of authors. The Copyright Act of 1790 first introduced
copyright laws in the U.S.,28 providing authors with a fourteen-year
term of protection upon registration,29 which could be renewed for
another fourteen years.30 Later, in the Copyright Act of 1909, the two
fourteen-year terms were extended to two twenty-eight-year terms.31

However, the most significant revision to U.S. copyright law oc-
curred in the Copyright Act of 1976. This Act drastically changed cop-
yright law by: (i) extending the term of copyright to life of the author,
plus an additional fifty years (and later expanded to seventy years in
1998);32 and (ii) granting the author the ability to terminate an earlier
assignment of copyright by complying with the statutory
requirements.33

These two changes afforded authors more protection in and to
their works than they had ever been given before. By granting such an
extended term, authors would never live to see their work enter the
public domain, and thus, allowing the author to exploit the work
throughout his or her lifetime, and even beyond. Of course, this exten-
sion of the copyright term would not hold much value for the authors
who had assigned the rights in and to their works if Congress did not
also provide them the ability to terminate their earlier assignments.

25. U.S. C
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property.”41 In response, a new cultural awareness of national heri-
tage spread to prevent the destruction of art.42 This new policy fo-
cused on the author of the work, rather than just the work itself.43

In 1793, after the Revolution, France enacted its first copyright
laws,44 which were likely influenced by and modeled after both the
English Statute of Anne and the more contemporary U.S. Copyright
Act of 1790.45 Despite the movement to protect authors’ rights during
the Revolution, early post-Revolution French copyright law still fa-
vored economic rights over moral rights.46 Although an author’s
moral rights were not yet highly regarded under France’s early copy-
right laws, its significance would emerge, not statutorily, but within
the French court system.47 Because moral rights developed through
the court system, they would continually be redefined and reinter-
preted by recurring arguments based on public policy as to the proper
function and purpose of copyright protection.48 Thus, the law grew as
“social concerns about ethics and justice” evolved.49 While French
courts freely interpreted moral rights issues as they arose, this was not
problematic, as the post-Revolution French “rulers found a different
relationship with culture than their predecessors.”50 This relationship
differed from the past as it considered art to glorify the nation and
that its creative elements were part of the author as the art’s
originator.51

The policies that shaped moral rights developed throughout the
nineteenth and twentieth centuries and were eventually codified in
1957 through the parliament’s ratification of France’s most recent cop-
yright act.52 The most significant aspect of France’s codification of
moral rights is its recognition that “[a]uthorship is the foundation of
copyright law,”53 distinctively separating it from its economic right

41. Id.
42. Id. at 429.
43. See Joseph L. Sax, Heritage Preservation as a Public Duty: The Abbe Gregoire and the

Origins of an Idea, 88 MICH. L. REV. 1142, 1155-56 (1990).
44. STINA
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protections.54 Moral rights are concerned with an author’s reputation
but frequently overlap with economic rights, which relate to matters
of exploitation.55 In France, moral rights are so revered that they are
“perpetual, inalienable, and imprescriptible,”56 whereas the economic
right is subject to a limited term.57
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a global market.80 However, the issue arose in the context of the in-
ternet, which is another prime example of how the exploitation of
copyright is not limited to a single jurisdiction. What began as a
French lawsuit quickly developed into a case of international copy-
right law and eventually made the U.S. internet pioneer corporation,
Google, a party.

In 2005, the French artists’ society, SAIF, a collective organiza-
tion that represents visual artists,81 alleged that the websites google.fr
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French courts favor the author’s moral right over the economic
right,100 and when considering this, they may be more inclined to ap-
ply U.S. copyright law than the court in SAIF.

While this was a major victory justifying the application of U.S.
copyright law abroad, it must be noted that SAIF appealed this deci-
sion to the Paris Court of Appeals, where the decision was over-
turned.101 Google still prevailed over SAIF, but the Paris Court of
Appeals applied a French variation of fair use
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reconsider the work even after its economic rights have been assigned
to and exploited by another.133 Essentially, it allows the author to end
exploitation or utilization of the work,134 and may even be exercised
after publication of the work.135

Notably, the right of withdrawal may also override a contract
formed for purposes of exploitation.136 Additionally, since French law
“does not indicate a proper choice of law in relation to the rights of [ ]
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sion.152 By doing so, the court honored the agreement•s choice of law
provision, resolving this dispute under French law.153

While the court was silent as to its decision to apply French law, it
may be presumed that it was due to the parties• mutual assent in their
initial agreement that French law was to govern any and all disputes.
The significance of this decision sets a precedent and encourages
French courts to apply U.S. law when U.S. authors come before it and
present a contract entered into under U.S. law with the intention that
it be the sole law to govern a dispute, very much like it would in the
entertainment contract discussed in Part IV.

While trademark law and copyright law are distinct areas of intel-
lectual property, they are similar enough to justify that where a U.S.
court decides to apply French law in a trademark dispute, a French
court ought to reciprocate and apply U.S. law in a copyright dispute.
The matter really lies in the court•s decision to respect the parties•
intention to have a particular nation•s law be the governing law, de-
spite where the suit may be brought. Article 1156 of France•s Civil
Code provides that the parties• intention when entering into a con-
tract ought to prevail over the written word. 154 This could only
strengthen the instance where the parties have explicitly set out their
intention in their contract and thus, the intention and written word of
the contract would be in harmony, compelling the application of the
law set forth in the contract, particularly when the underlying policy of
U.S. termination is in harmony with French public policy.

VI. C ONCLUSION

U.S. authors can overcome the territorial limitation of U.S. termi-
nation rights by demonstrating that its underlying policy is in harmony
with the various policies of moral rights. Moral rights favor authorship
over ownership,155 justifying the application of U.S. termination in
France. The underlying policy of the reversion of rights under U.S.
termination is in harmony with the public policy of French moral
rights. This policy recognizes reversion of U.S. rights as a quintessen-
tial right of an author that should prevail over any economic interest
of an assignee and cause the author•s rights to revert in France as well.

As demonstrated in Part II, The Berne Convention does not state
which nation•s laws ought to apply in the instance of copyright assign-

152. Id. at 628-30.
153. See id.
154. CODE  CIVIL  [C. CIV .] art. 1156 (Fr.).
155. See Rajan, supra note 34, at 125.
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