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power of centralized executives, such as . . . judiciaries.”2  He also be-
lieves that a problem remains today with a failure to “move beyond
stale judicial-strengthening efforts that rely on rote best practices
training while ignoring the broader array of entrenched obstacles that
prevent ordinary citizens from achieving justice.”3 The problems of
these approaches and democracy aid more generally, he contends, re-
late also to “a feebler policy commitment” today to democracy and
the rule of law in relation to the priorities of national security and
wars on terror.4 USAID, he notes, has cut spending.5

The personal testimonies of the federal judges at Southwestern
may reflect the persistence of old and largely unsuccessful models, as
Carothers would maintain. The judges at Southwestern certainly rec-
ognize the difficulties and the challenges of facilitating enduring
changes. Carothers might criticize the tendency reflected in the indi-
vidual stories to use United States models in promoting reforms, such
as bail, relatively long reasoned opinions, codes of judicial ethics, and
oral trials—even though they also suggested an openness to other ap-
proaches. Of course, it is not an accident that United States models
appear. It is not imperialism. United States judges are best able to
advise on United States approaches and indeed are invited because of
their expertise in those approaches. The general theme of Carothers
and many other critics, however, is difficult to counter either with per-
sonal narratives or comprehensive evaluations. The enduring suc-
cesses of these missions—and rule of law assistance more generally—
are subject to question and difficult to show.

Yet the overwhelming message that comes from the remarks, by
the federal judges, is how much they enjoy their missions abroad and
how much they are appreciated when they travel or work at home
with judges from abroad.  The story is certainly more complex than
what Carothers and other critics suggest.

My own work on globalization suggests that these programs do
not occur unless they fit the interests of the importers and the export-
ers. The interests do not have to be the specific agenda of reform that
ostensibly motivates the activity—even if the activity itself directly fo-
cuses on the reform agenda. It is instructive to look at the histories of
prominent programs of exchange. Giles Scott-Smith, a historian based
in the Netherlands, has studied the impressive Ford Foundation

2. Id. at 61.
3. Id. at 64.
4. Id. at 70.
5. Id. at 71.
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funded programs for the teaching of international law at The Hague
after World War II.6  The programs taught international law to indi-
vidual students from developing countries in particular. Whether the
participants came away as international lawyers or not, Scott-Smith
shows that the Ford Foundation commitment to funding the program
during the Cold War depended on the belief that the networks of indi-
viduals who passed through the program, united perhaps by some ori-
entation toward a noble vision of law, would turn out to be enduring
friends of the United States in the Cold War.7

Similarly, the Institute of International Education Exchange,
which administers the Fulbright program among other programs of
exchange, had as one very clear mission the creation of cosmopolitan
Americans who would support a US foreign policy that strongly en-
gages with the world—versus isolationism and retreat from that en-
gagement.8 The idea was that Americans who went to Europe and
elsewhere would make friends and develop interests that would con-
tinue throughout their lives.

Other programs of international exchange more explicitly teach
norms of governance—for example in law or in economics—consis-
tent with a market economy that is open to trade and investment.
Jorge Dominguez, for example, documents the important role of Latin
American economists educated in the United States in both liberaliz-
ing Latin American economies and in promoting transitions to democ-
racy in the 1980s and 1990s.9  The cohort of economists from different
programs met and befriended each other in the United States.

I could imagine enthusiasm for judicial exchange with respect to
all these interests; in creating friends abroad, in developing more cos-
mopolitan judges at home, and in promoting openness to United
States friendly norms. Steps toward judicial reform are indeed consis-
tent with promoting norms of governance that allow a stronger role
for markets and private power, in part by providing strong judicial
means to question governmental policies. They promote a stronger
role for the judiciary, which goes against the relatively strong role of

6. Giles Scott-Smith, Attempting to Secure an ‘Orderly Evolution’: American Foundations,
the Hague Academy of International Law and the Third World, 41 J. OF AM. STUD. 509, 509-510
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